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Case No: VAR22-97621-BOS   

BONITA SPRINGS, FLORIDA 
COMMUNITY DEVELOPMENT DEPARTMENT 

ZONING DIVISION 
STAFF REPORT 

              
 

PROJECT NAME: 26659 HICKORY BLVD. RESIDENTIAL VARIANCE  

TYPE OF CASE: VARIANCE (SETBACK) 

CASE NUMBER:  VAR22-97621-BOS 

HEARING DATE:  JUNE 16, 2023 

PLANNER:         MARY ZIZZO, AICP, ESQ. 

 

REQUEST AND STAFF RECOMMENDATION 

A variance from LDC Section 4-2399(c)(2), which requires a setback of 5 feet, to allow a 
setback of 3.1 feet along the northern side property line for a cantilevered structure on a 
residential property in Bonita Springs. 

Staff recommends APPROVAL of the variance as requested.   

 

I. APPLICATION SUMMARY: 
 

A. Applicant:  James M Foley 

B. Agent:   Lindsay Robin, AICP, Morris-Depew & Associates, Inc.  

Amy Thibaut, Esq., Pavese Law Firm 

C. Request:   A variance from LDC Section 4-2399(c)(2), which requires a 
setback of 5 feet, to allow a setback of 3.1 feet along the northern side property 
line for a cantilevered structure on a residential property in Bonita Springs. 

 
D. Location:   26659 Hickory Blvd., Bonita Springs, FL 34134 

 
E. Future Land Use Plan Designation, Current Zoning and Use of Property: 
 

Future Land Use: Moderate Density Residential 
    
   Current Zoning: RS-1, Residential Single-Family 
 
   Current Use: Single-Family Residential 
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F. Surrounding Land Use: 

Existing Zoning & Land Use Future Land Use Designation 

North:  RS-1, Single-Family Residential 
Single-Family Residence 

Moderate Density Residential  

East:   TFC-2, Two-Family Conservation 
District; Single-Family Residence 

Medium Density Residential 

South:  RS-1, Single-Family Residential; 
Single-Family Residence 

Moderate Density Residential 

West:   RS-1, Single-Family Residential; 
Hickory Blvd, followed by Single-Family 
Residences 

Moderate Density Residential 
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II. BACKGROUND AND INFORMATIONAL ANALYSIS: 
 

Introduction/Synopsis 
The property is located at 26659 Hickory Blvd. The property is currently occupied by 
a single-family residence, which was constructed in 2019. The Applicant is the current 
owner of the property, which was most recently purchased on December 30, 2020.  
 
Since September of 2021, there has been discussion of the troubles this property is 
having finding a pool company willing to service the pool due to the pool equipment 
location. The pool equipment is elevated and recessed within the residential 
structure. The pool equipment is accessible only via ladder. As part of the drainage 
plan for the existing residential structure to accommodate the grade change from the 
adjacent property, rip rap exists along the northern side property line. Due to the rip 
rap located where the ladder would safely go to access this equipment, the Applicant 
indicates that pool companies are not willing to service the pool, claiming unsafe 
conditions. Therefore, the Applicant is requesting to install a cantilevered structure, 
described as a catwalk, to allow the pool to be serviced via a balcony structure, which 
would require encroaching into the side and street setbacks by approximately 1.9 
feet. 
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Case No: VAR22-97621-BOS   

Variance Review Criteria – Analysis 

As outlined in LDC 4-131(b)(3), the following standard of review is applied to variance 
cases:  

 
(3)  Findings.  Before making a recommendation to grant any variance, the 

zoning board must find that all of the following exist: 

a. There are exceptional or extraordinary conditions or circumstances that 
are inherent to the property in question;  

b. The exceptional or extraordinary conditions or circumstances are not 
the result of actions of the applicant taken subsequent to the adoption 
of the ordinance (any action taken by an applicant pursuant to lawfully 
adopted regulations preceding the adoption of the ordinance from which 
this chapter is derived will not be considered self-created);  

c. The variance granted is the minimum variance that will relieve the 
applicant of an unreasonable burden caused by the application of the 
regulation in question to their property;  

d. The granting of the variance will not be injurious to the neighborhood or 
otherwise detrimental to the public welfare; and  

e. The condition or situation of the specific piece of property, or the 
intended use of the property, for which the variance is sought is not of 
a general or recurrent nature so as to make it more reasonable and 
practical to amend the ordinance. 

It is Staff’s opinion the applicant has demonstrated compliance with all of the criteria 
listed above.   

 
Surrounding Zoning 
The subject property is in an area surrounded by other single-family residences on 
nonconforming lots.  
 
Neighborhood Compatibility  
The proposed variance would not change the character of the neighborhood. There 
are several other setback variances throughout Hickory Blvd. that have been 
processed by Lee County or Bonita Springs in accordance with the variance criteria 
outlined in the Land Development Code.  
 
Comprehensive Plan Considerations 
The subject property is located in the Moderate Density Residential future land use 
category according to the City’s Future Land Use Map. The Future Land Use Element 
of the Comprehensive Plan describes the Moderate Density Residential future land 
use as follows:  
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Policy 1.1.7: Moderate Density Residential - Intended to accommodate and 
preserve single-family residential development at a maximum density of up to 5.8 
dwelling units per gross acre and approximately 1,977 acres of gross land area in 
the land use category; planned unit developments at a maximum density of six 
units per acre; group homes and foster care facilities; public schools and other 
public, semi-public and recreational uses on a limited basis.  
 

a. Appropriate residential housing types include conventional and 
modular constructed single-family homes on permanent foundations.  

 
b.  Maximum allowable height of structures shall be 35 feet from the base 

flood elevation to the eaves. 
 
The proposed variance will not increase density or provide for additional 
development.  It is Staff’s opinion that the proposed variance does not conflict with 
the Moderate Density Residential future land use category.  
 

Findings & Conclusions:  

Based upon an analysis of the application and the standards for approval of a 
variance, Staff makes the following findings and conclusions: 

1. There are exceptional or extraordinary conditions or circumstances inherent to 
the subject property, specifically the width of the parcel (approx. 44.15’ along 
the Bay Rd. right-of-way) which does not meet the current code minimum of 
75’ of width.  

 
2. The exceptional or extraordinary conditions or circumstances are not the result 

of actions of the Applicant taken subsequent to the adoption of the ordinance. 
This lot as configured was recorded in the Official Records of Lee County in 
1957, in Deed Book 273, Page 385, before zoning rules were in place. This 
configuration was not created or altered by the owner.  

 
3. The variance, if granted, is the minimum variance that will relieve the applicant 

of an unreasonable burden caused by the application of the regulations in 
question to the subject property. The proposed catwalk is the minimum relief 
requested to accommodate the existing conditions within this unique area 
subject to tidal influence and rip rap as stabilization for the existing grade. The 
variance, if granted, would allow for the servicing of the pool equipment that is 
placed within the required setbacks for the zoning district.   

 
4. The granting of the variance will not be injurious to the neighborhood or 

otherwise detrimental to the public welfare. Further, no opposition was 
received after notices were sent out to surrounding properties.  
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5. The condition or situation of the specific piece of property, or the intended use
of the property, for which the variance is sought is not of a general or recurrent
nature to make it more reasonable and practical to amend the ordinance.

III. RECOMMENDATION:

Staff recommends APPROVAL of the applicant’s requested variances from the
setback requirements to allow for reductions as outlined below.  This
recommendation of approval is based on the Findings & Conclusions contained
herein and is subject to the following conditions:

1. The variance is limited to the lot in question, known as 26659 Hickory Blvd.,
STRAP #25-47-24-B4-00001.0030, as shown in the attached legal description
and boundary survey, “Exhibit A”, attached hereto.

2. The variances granted to the property development regulations are as follows:

Setback Location Requested 

Bay Road- Catwalk 23.1’ 

Side, north- Catwalk 3.1’ 

3. The use of the lot in its current configuration is limited to one single-family
home with accessory structures and shall be generally consistent with the site
plan attached herein (Attachment A).

4. All other portions of the land development code and applicable building codes,
unless specifically altered by this variance approval, remain in full force and
effect.

IV. SUBJECT PROPERTY
The Applicant indicates the STRAP number is: 25-47-24-
B1-00001.0030.

V. EXHIBITS
A. Map of Boundary Survey and Catwalk Site Plan
B. Proposed Site Plan and Elevations

VI. ATTACHMENTS
A. Application and Backup
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RESIDENCE
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RESIDENCE

SINGLE FAMILY
RESIDENCE

Fort Myers
2914 Cleveland Avenue

Fort Myers, Florida  33901
(239) 337-3993

Fax: (239) 337-3994
Toll free: 866-337-7341

Tallahassee
113 South Monroe Street

1st Floor
Tallahassee, Florida  32301

Toll free: 866-337-7341
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26659 HICKORY BLVD.
VARIANCE

VAR22-97621-BOS

CITY OF BONITA SPRINGS, FLORIDA
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EXHIBIT IV-E
VARIANCE SITE PLAN

NOTES:
1. VARIANCE FROM ADOPTED STANDARDS:

LDC SEC. 4-2399(C), WHICH REQUIRES A 5-FOOT SIDE YARD
SETBACK TO ALLOW FOR A 3.1-FOOT SETBACK IN THE SIDE
YARD ALONG THE NORTHERN PROPERTY BOUNDARY WHERE
A CANTILEVERED CATWALK IS PROPOSED.

2. LOCATIONS OF STRUCTURES ON ADJACENT PROPERTIES
HAVE BEEN APPROXIMATED BASED ON 2022 LEE COUNTY
AERIAL IMAGERY AND HAVE NOT BEEN SURVEYED.
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PUBLIC HEARING APPLICATION 
FOR VARIANCES 

Community Development Department | 9220 Bonita Beach Road, Suite 111 | Bonita Springs, FL 34135 | Phone: (239) 444-6150 | Fax: (239) 444-6140 

Public_Hearing_Variance_20160726.docx 7/26/2016 4:37 PM  Page 1 of 11

Applicant's Name:_______________________________________  Phone #: _____________________

Email:  ________________________________________________

Project Name: ________________________________________________________________________

STRAP Number: ________________________________

Application Form:   ________ Computer Generated*       _______  City Printed

* By signing this application, the applicant affirms that the form has not been altered. 

******************************************************************************************************************************************* 

STAFF USE ONLY

Case Number: _____________________   Date of Application: _____________________ 

Fee:    _____________________

Current Zoning:  _____________________    

Land Use Classification(s):  _____________________  Comp. Plan Density: _____________________ 

Date of Zoning       Date of City Council  
Public Hearing:  _____________________   Public Hearing: _____________________ 

Planner Assigned:  _____________________ 

Staff Recommendation: _______________________________________________________________________ 

******************************************************************************************************************************************* 

N/A

N/A

26659 Hickory Blvd. Variance

25-47-24-B4-00001.0030

x

James Foley
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Community Development Department | 9220 Bonita Beach Road, Suite 111 | Bonita Springs, FL 34135 | Phone: (239) 444-6150 | Fax: (239) 444-6140 
Public_Hearing_Variance_20160726.docx 7/26/2016 4:37 PM  Page 2 of 11

PART I 
APPLICANT\PROPERTY OWNERSHIP INFORMATION

A. Name of applicant: __________________________________________________________________  

Mailing Address: Street: ___________________________________________________________ 

City: ___________________ State: __________________  Zip: _________ 

Contact Person: _________________________________________________________________ 

Phone Number: Area Code: __________ Number: _______________________ Ext. _________ 

Fax Number:  Area Code: __________ Number: _______________________   

E-mail: ____________________________ 

B. Relationship of applicant to property: 

_______ Owner _______ Trustee* _______ Option holder* _______ Lessee*   
_______ Contract Purchaser* _______ Other (indicate)* ____________________ 

*If applicant is NOT the owner, submit a notarized Authorization Form from the owner to the applicant labeled 
Exhibit I-B.  

C. Name of owner of property: ____________________________________________________________ 

Mailing Address: Street: ___________________________________________________________ 

City: ___________________ State: ______________________ Zip: _________ 

Phone Number: Area Code: __________ Number: _______________________ Ext. _________ 

Fax Number: Area Code: __________ Number: _______________________  

Email: ___________________________________________________  

D. Date property was acquired by present owner(s): ___________________________________________ 

E. Is the property subject to a sales contract or sales option? _______ NO _______ YES 

F. Are owner(s) or contract purchasers required to file a disclosure form? _______ NO _______ YES   
If yes, please complete and submit Exhibit I-F (attached). 

G. Authorized Agent(s): List names of authorized agents. 

Name: ____________________________________________________________________________ 

Address:___________________________________________________________________________ 

Contact Person: _____________________________________________________________________ 

Phone:_______________________________Fax:_________________________________________ 

E-mail: ________________________________ 

Attach list if more space is required. 

James Foley

26659 Hickory Blvd.

Bonita Springs FL 34104

James Foley

703 217-8787

N/A

x

Same as Applicant

12/30/2020

X

X

Morris-Depew & Associates, Inc.

2914 Cleveland Ave, Fort Myers, FL 33901

Lindsay F. Robin, AICP

239-337-3993

LROBIN@M-DA.COM
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Community Development Department | 9220 Bonita Beach Road, Suite 111 | Bonita Springs, FL 34135 | Phone: (239) 444-6150 | Fax: (239) 444-6140 
Public_Hearing_Variance_20160726.docx 7/26/2016 4:37 PM  Page 3 of 11

PART II 

GENERAL INFORMATION

A. Legal Description:  Is property within a platted subdivision recorded in the official Plat Books of Lee County?

_______ NO.  Attach a legible copy of the legal description (labeled Exhibit II-A-1.) and a certified sketch of description
as set out in Chapter 5J-17.053., Florida Administrative Code, unless the subject property consists of one or 
more undivided platted lots. (labeled Exhibit II-A-2.)  If the application includes multiple abutting parcels, the 
legal description must describe the perimeter boundary of the total area, but need not describe each individual 
parcel. However, the STRAP number for each parcel must be included.  

_______ YES. Property is identified as: 

Subdivision Name: ________________________________________________________________ 

Plat Book: __________ Page: __________ Unit: __________  Block: __________  Lot: _________ 

Submit an actual copy of the Plat Book page with subject property clearly marked.  Label this Exhibit II-A-3.  

STRAP NUMBER: ___________________________________________________________________

B. Project Street Address: _______________________________________________________________

C. General Location of Property: __________________________________________________________

__________________________________________________________________________________

__________________________________________________________________________________

D. Vehicular route to the site from the nearest arterial road: _____________________________________

__________________________________________________________________________________ 

_________________________________________________________________________________

__________________________________________________________________________________

E: Is this hearing requested as a result of a code violation? _______ NO _______ YES 

F. Nature of Request: (Check and complete the applicable answer)

_______ Variance from:

_______ (Zoning) LDC Section ______________________________________________

_______ (Docks and Shoreline) LDC Section _________________________________

_______ (Development Standards) LDC Section ________________________________

_______ (Signs) LDC Section _______________________________________________

x

273 385

25-47-24-B4-00001.0030

26659 HICKORY BLVD

East of Hickory Blvd, west of Bay St, located to the north of Cape

Hickory Court, and south of Harmony Lane

The property abuts a segment of Hickory

Blvd., which is identified as county-maintained arterial roadway

X

X

X TABLE 4-2399(c)(2)

15
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Community Development Department | 9220 Bonita Beach Road, Suite 111 | Bonita Springs, FL 34135 | Phone: (239) 444-6150 | Fax: (239) 444-6140 
Public_Hearing_Variance_20160726.docx 7/26/2016 4:37 PM  Page 4 of 11

G. Specific Variance Request (attach sheet if more space needed)  

Ordinance Section: _______________________   Variance is: 

FROM: _________________________________________________________________________ 

_________________________________________________________________________ 

TO:  _________________________________________________________________________ 

_________________________________________________________________________ 

H. Property Dimensions 

1. Width (average if irregular parcel): _______________________________________________ Feet 

2. Depth (average if irregular parcel): _______________________________________________ Feet 

3. Frontage on road or street: _____________________________________________________ Feet  

4. Width along waterbody (If applicable): ____________________________________________ Feet 

5. Total land area: ________________________________________________ Acres or Square Feet   

I: Facilities 

1. Fire District: _____________________________________________________________________ 

2. Sewer Service Supplier: ___________________________________________________________ 

3. Water Service Supplier: ___________________________________________________________ 

J. Present Use of Property: Is the property vacant? _______ Yes     _______ No 

Except for City-initiated requests, if the property is not vacant, the owner or applicant's signature on this application 
indicates that the Owner agrees to either remove all existing buildings and structures, OR that the use of the building or 
structure(s) will be in compliance with all applicable requirements of the land development code.  

Briefly describe current use of the property:

K. Has a Development Order application been filed on the subject property? _______ NO _______ YES 

D.O. Number: _____________________________________________________________________  

50

120

50

50

.163

Bonita Springs Fire Control and Rescue District

Bonita Springs Utilities

Bonita Springs Utilities

X

The property is currently fully developed with a single family home on it.

x

16

X

LDO21-84076-BOS

4-2399(c)(2)

LDC Section 4-2399(c)(2), which requires nonconforming single-family

lots to have a 5-foot minimum side setback

allow for a 3.1-foot side setback where a catwalk is being installed to access pool equipment

on the northern property line of the property located at 26659 Hickory Blvd. 
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12/13/22, 11:09 AM Landmark Web Official Records Search

https://or.leeclerk.org/LandMarkWeb/search/index?theme=.blue&section=searchCriteriaBookPage&quickSearchSelection=# 1/1
19

EXHIBIT II-A-3 



GULF COAST AFFAIRS LLC
3665 BONITA BEACH RD STE 1
BONITA SPRINGS FL 34134

GIANESI KERRY COE TR
53360 CORWIN DR
GRANGER IN 46530

GEIS ALFRED I TR
26692 HICKORY BLVD
BONITA SPRINGS FL 34134

PETERSON VERNA M L/E
1617 NE 4TH PL
FORT LAUDERDALE FL 33301

HITT CAREY CHRESTENSEN
26671 HICKORY BLVD
BONITA SPRINGS FL 34134

WISE JUNE TR
26674 HICKORY BLVD
BONITA SPRINGS FL 34134

PRICE MARY N TR
26658 HICKORY BLVD
BONITA SPRINGS FL 34134

CHAPMAN BEVERLY C TR
26644 HICKORY BLVD
BONITA SPRINGS FL 34134

DEVINE MICHAEL F III &
26636 HICKORY BLVD
BONITA SPRINGS FL 34134

MCNEIL TAMRA S TR
26628 HICKORY BLVD
BONITA SPRINGS FL 34134

LOCKE WILLIAM S & JANE A TR
26620 HICKORY BLVD
BONITA SPRINGS FL 34134

THOMPSON TERRY R TR
800 PALISADES DR
LAKE OZARK MO 65049

STAEHLE WILMA B TR
26604 HICKORY BLVD
BONITA SPRINGS FL 34134

DUCHARDT JOHN J TR
529 S BALLAS RD
SAINT LOUIS MO 63122

GEYRHALTER ANTJE
MIESBACHER PLATZ 4
MUNICH 81547
GERMANY

MOBLEY JOSEPH V & NINA JANE
1016 CHARLES ST
LOUISVILLE KY 40204

WAGNER RANDAL SCOTT &
24311 PRODUCTION CIR
BONITA SPRINGS FL 34135

NOVAK DONNA
2447 CARDINAL DR
RED WING MN 55066

HITT CAREY C
26671 HICKORY BLVD
BONITA SPRINGS FL 34134

SHARKEY AMANDA J
26625 HICKORY BLVD
BONITA SPRINGS FL 34134

Page Break
PageBreak

Page Break
PageBreak

RUELLE QUINN
6008 CAJEPUT LN
BONITA SPRINGS FL 34134

BENING MARY A TR
8876 OVERLOOK POINT
SAINT JOHN IN 46373

QUILLEN GREG G TR
26708 HICKORY BLVD
BONITA SPRINGS FL 34134

SAPP KATHERINE C
26651 BAY RD
BONITA SPRINGS FL 34134

ME HICKORY A LLC
1419 BURGUNDY CT
ANN ARBOR MI 48105

ME HICKORY B LLC
1419 BURGUNDY CT
ANN ARBOR MI 48105

CAPE MAY BEACH TO BAY LLC
26708 HICKORY BLVD
BONITA SPRINGS FL 34134

CAPE MAY BEACH TO BAY 2 LLC
26708 HICKORY BLVD
BONITA SPRINGS FL 34134

HITT CAREY CHRESTENSEN
26671 HICKORY BLVD
BONITA SPRINGS FL 34134

PRICE DOUGLAS E III TR
9545 CREAWOOD FOREST
WILLOUGHBY OH 44094

ANDREWS CHARLES MELVIN
35110 EUCLID AVE
WILLOUGHBY OH 44094

LAVELLE PARTNERS LP
951 MUIRFIELD RD
INVERNESS IL 60067

PRICE DOUGLAS E III TR
9545 CREAWOOD FRST
WILLOUGHBY OH 44094

SCHUMAN THOMAS A II &
3583 BUCKEYE TRACE
CLEVES OH 45002

CAPE HICKORY HOMEOWNERS
5801 CAPE HICKORY CT
BONITA SPRINGS FL 34134

CAPE HICKORY HOMEOWNERS
5801 CAPE HICKORY CT
BONITA SPRINGS FL 34134

CAPE HICKORY HOMEOWNERS
5801 CAPE HICKORY CT
BONITA SPRINGS FL 34134
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GULF COAST AFFAIRS LLC
3665 BONITA BEACH RD STE 1
BONITA SPRINGS FL 34134

GIANESI KERRY COE TR
53360 CORWIN DR
GRANGER IN 46530

GEIS ALFRED I TR
26692 HICKORY BLVD
BONITA SPRINGS FL 34134

PETERSON VERNA M L/E
1617 NE 4TH PL
FORT LAUDERDALE FL 33301

HITT CAREY CHRESTENSEN
26671 HICKORY BLVD
BONITA SPRINGS FL 34134

WISE JUNE TR
26674 HICKORY BLVD
BONITA SPRINGS FL 34134

PRICE MARY N TR
26658 HICKORY BLVD
BONITA SPRINGS FL 34134

CHAPMAN BEVERLY C TR
26644 HICKORY BLVD
BONITA SPRINGS FL 34134

DEVINE MICHAEL F III &
26636 HICKORY BLVD
BONITA SPRINGS FL 34134

MCNEIL TAMRA S TR
26628 HICKORY BLVD
BONITA SPRINGS FL 34134

LOCKE WILLIAM S & JANE A TR
26620 HICKORY BLVD
BONITA SPRINGS FL 34134

THOMPSON TERRY R TR
800 PALISADES DR
LAKE OZARK MO 65049

STAEHLE WILMA B TR
26604 HICKORY BLVD
BONITA SPRINGS FL 34134

DUCHARDT JOHN J TR
529 S BALLAS RD
SAINT LOUIS MO 63122

GEYRHALTER ANTJE
MIESBACHER PLATZ 4
MUNICH 81547
GERMANY

MOBLEY JOSEPH V & NINA JANE
1016 CHARLES ST
LOUISVILLE KY 40204

WAGNER RANDAL SCOTT &
24311 PRODUCTION CIR
BONITA SPRINGS FL 34135

NOVAK DONNA
2447 CARDINAL DR
RED WING MN 55066

HITT CAREY C
26671 HICKORY BLVD
BONITA SPRINGS FL 34134

SHARKEY AMANDA J
26625 HICKORY BLVD
BONITA SPRINGS FL 34134

Page Break
PageBreak

Page Break
PageBreak

RUELLE QUINN
6008 CAJEPUT LN
BONITA SPRINGS FL 34134

BENING MARY A TR
8876 OVERLOOK POINT
SAINT JOHN IN 46373

QUILLEN GREG G TR
26708 HICKORY BLVD
BONITA SPRINGS FL 34134

SAPP KATHERINE C
26651 BAY RD
BONITA SPRINGS FL 34134

ME HICKORY A LLC
1419 BURGUNDY CT
ANN ARBOR MI 48105

ME HICKORY B LLC
1419 BURGUNDY CT
ANN ARBOR MI 48105

CAPE MAY BEACH TO BAY LLC
26708 HICKORY BLVD
BONITA SPRINGS FL 34134

CAPE MAY BEACH TO BAY 2 LLC
26708 HICKORY BLVD
BONITA SPRINGS FL 34134

HITT CAREY CHRESTENSEN
26671 HICKORY BLVD
BONITA SPRINGS FL 34134

PRICE DOUGLAS E III TR
9545 CREAWOOD FOREST
WILLOUGHBY OH 44094

ANDREWS CHARLES MELVIN
35110 EUCLID AVE
WILLOUGHBY OH 44094

LAVELLE PARTNERS LP
951 MUIRFIELD RD
INVERNESS IL 60067

PRICE DOUGLAS E III TR
9545 CREAWOOD FRST
WILLOUGHBY OH 44094

SCHUMAN THOMAS A II &
3583 BUCKEYE TRACE
CLEVES OH 45002

CAPE HICKORY HOMEOWNERS
5801 CAPE HICKORY CT
BONITA SPRINGS FL 34134

CAPE HICKORY HOMEOWNERS
5801 CAPE HICKORY CT
BONITA SPRINGS FL 34134

CAPE HICKORY HOMEOWNERS
5801 CAPE HICKORY CT
BONITA SPRINGS FL 34134
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EXHIBIT IV-B PROPERTY OWNERS MAP



23



24



26659 Hickory Blvd. Variance  
VAR22-97621-BOS 

Insufficiency Response 
Page | 1 

 
 
 
 

March 15, 2023  
 

Mary Zizzo, Esq., AICP 
Planner II 
City of Bonita Springs Community Development 

  mzizzo@cityofbonitaspringscd.org 
 
RE: VAR22-97621-BOS – Hickory Blvd. Variance Request 

 
Ms. Zizzo: 

 
The purpose of this letter is to provide a response to the City of Bonita Springs Department of 
Community Development review comments dated January 18, 2023 for the above referenced 
application. The following items have been provided to assist in Staff’s review. 
 
1. One (1) copy of the revised Exhibit IV-D, Request Narrative; 
2. One (1) copy of the revised Application; 
3. One (1) Encroachment Exhibit; 
4. One (1) Certified sketch / survey / legal description; 
5. One (1) copy of the revised Exhibit IV-E, Site Plan; and 
6. One (1) copy of the Catwalk Detail and Floor Plan.   
 
Planning & Zoning Reviewed by: Mary Zizzo, Esq., AICP 

 
Sufficiency Comments 

 
1. Property does not appear to be within a platted subdivision recorded in the Plat Books of the 

Official Records of Lee County. Please provide legal description and survey or certified sketch 
of description. 

 
Response: Noted. Please refer to the revised survey / certified sketch of description. 
 

2. Site plan shall comply with LDC Section 4-195(f)(2). Revise. 
 

Response: Please refer to the revised site plan, which has been updated per LDC Section 4-
195(f)(2).  
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26659 Hickory Blvd. Variance  
VAR22-97621-BOS 

Insufficiency Response 
Page | 2 

 
 

Substantive Comments 
 
1. Please provide a catwalk detail to scale in both plan and elevation views. 

 
Response: Please refer to the enclosed catwalk details including a rendering (elevation) 
and floor plans.   
 

Survey Review by: Jay Sweet, PSM, AICP 
 

1. Submitted survey shall comply with Florida Administrative Code and be fit to recording 
standards. 
 
Response: Acknowledged. 

 
If you require additional information, please contact me at 239-337-3993 or lrobin@m-da.com.  
 
Sincerely, 
MORRIS-DEPEW ASSOCIATES, INC. 

 
 
 
Lindsay F. Robin, MPA, AICP 
Senior Planner 
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26659 Hickory Boulevard 
Surrounding Side Yard Encroachment Exhibit 
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26659 Hickory Boulevard 
Variance Request and Criteria Narrative 

Exhibit IV-D 
REVISED MARCH 2023 

 
I. Background 
The Property (“property”), shown in Figure 1 below, subject to this request, is located at 26659 Hickory 
Blvd. in the City of Bonita Springs, Florida. The property is located on the east side of Hickory Blvd., west 
of Bay Road, north of Cape Hickory Court, and south of Harmony Lane.  The property is zoned Residential 
Single-Family (RS-1) and is designated as Moderate Density Residential on the City’s Future Land Use Map. 
The Property is identified as STRAP 25-47-24-B4-00001.0030. 
  
The Property is developed with a three-story single-family dwelling unit, with a swimming pool located on 
the second floor. The property was originally placed on the tax roll in 1978 per the Lee County Property 
Appraiser’s office. The principal entrance to the home is located on Hickory Blvd., with a secondary 
entrance located at the rear of the residence on Bay Road. The following setbacks are based on the most 
recent boundary survey: 
  

• Street – Hickory Blvd.: 25.1  FT 
• Street – Bay Road:  48.1 FT 
• North Side Yard: 3.1 FT 
• South Side Yard: 5.2 FT 

 
Figure 1 – Project Aerial 

 
 

Bonita Beach 

Estero Bay 

Subject 
Property 
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The Property, which is a single-family residence located on a nonconforming lot, setbacks are subject to 
the setbacks outlined in LDC Section 4-2399(c), which are as follows: 
 
(c )A single-family residence may be constructed on a lot which complies with the density requirements of 
the Bonita Plan, as long as the lot is part of a plat approved by the board of county commissioners and 
lawfully recorded in the public records of the county after June 1962. Minimum setbacks for structures are 
as follows: 

(1) Street setbacks must be in accordance with the regulations for the applicable zoning district. 
(2) Side setbacks must be ten percent of lot width, or five feet, whichever is greater. 
(3) Rear setbacks must be one-fourth of the lot depth but do not need to be greater than 20 feet. 

 
The LDC defines nonconforming as: 
 

“Nonconforming building or structure, lot or use means an existing building or structure, lot or use, 
lawful when established, which fails to comply with any provisions of this chapter, or which fails to 

comply as the result of subsequent amendments. See article VII of this chapter.” 
 
The Property does not meet the minimum development standards required within the RS-1 zoning district, 
which makes the property nonconforming. The RS-1 zoning district requires a 7,500 square foot minimum 
lot size, whereas the Property’s minimum lot area is approximately 7,100 square feet. The minimum lot 
width of the RS-1 is 75 feet, whereas the Property is providing 50 feet.  
 
Code Permitted Encroachments 
LDC Section 4-1892, Measurement; permitted encroachments, provides relief for up to 3-feet of an 
overhang encroachment into any setback, so long as the overhang is not utilized as a, balcony, porch, or 
living space. The section states: 
 

LDC Sec. 4-1892(2): “Overhangs. An overhang which is part of a building may be permitted to encroach 
into any setback as long as the overhang does not extend more than three feet into the setback and does 

not permit any balcony, porch or living space located above the overhang to extend into the setback.” 
 
This section was relayed to Staff in an attempt to find feasible solution for the Owners that met the intent 
of the LDC. However, Staff did not consider the catwalk to be an overhang based on historical 
interpretations. The intent of the section is to prohibit human habitation, which would not be physically 
possible on a 2-foot-wide catwalk. This section is evidence that the Bonita Springs LDC does contemplate 
these very circumstances and provides relief that does not require administrative or public hearing 
approval. 
 
II. Request 
This variance request aims to seek relief from LDC Sec. 4-2399(c), which requires a 5-foot side yard setback 
for single-family residences on nonconforming lots, to allow for a 3.1-foot setback in the side yard along 
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the northern property boundary where a cantilevered catwalk, located on the second story, is proposed 
to encroach 1.9 feet into the required 5-foot setback.  
 
The Property has an elevated swimming pool located on the second floor, which, like all swimming 
pools, requires regular routine maintenance and servicing. There is currently no safe access to the pool 
equipment. The existing condition relies on a steep and narrow ladder to access the equipment from the 
ground level. The ladder was placed on the house after-the-fact by the homebuilder, not the owner.  
The situation is precarious, which has thus far led to an inability to retain a service contract with any 
qualified pool maintenance company.  
 
Through this request, the Property Owner seeks to increase the safety of the access and reduce the 
liability that exists. The Property Owner’s solution is to add a cantilevered catwalk to the rear and side of 
the house that allows access to the pool equipment where there is no safe access today. It is important 
to note that a majority of the proposed catwalk (14’ 9 ½“) will be located on the rear of the house, and 
only a small portion will be located on the side of the house (9’ 2”).  The granting of the requested 
variance will not threaten the health, safety, or welfare of abutting property owners or the general 
public. Figures 2 and 3 below demonstrate the existing conditions. 
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Figure 2 – Existing Conditions – Side/Rear View 
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Figure 3 – Existing Conditions – Rear View 
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III. Criteria 
In accordance with LDC Sec. 4-131(b)(2) and 4-131(b)(3), the request complies with the following 
considerations and findings for Zoning Board: 
 
4-131(b)(2) Considerations 
 

a) Whether exceptional or extraordinary conditions or circumstances exist which are inherent in 
the land, structure or building involved and whether those exceptional or extraordinary 
conditions or circumstances create a hardship on the property owner;  

Exceptional and extraordinary conditions exist that are inherent to the structure involved that 
create a hardship on the property owner. LDC Sec 4-2 defines a hardship as follows: 
 

Hardship means an unreasonable burden that is unique to a parcel of property, such as 
peculiar physical characteristics. Economic problems may be considered but may not be 
the sole basis for finding the existence of a hardship. 

 
A Certificate of Occupancy was issued for the Property located at 26659 Hickory Blvd.; however, 
as demonstrated on Figures 2 and 3, the location of the screened pool equipment is not accessible 
for maintenance purposes. This peculiar physical characteristic has created an unreasonable 
burden that is unique to this property (i.e. hardship) for the Property Owners who are unable to 
secure a pool cleaning company to maintain the pool. The Property Owners requests to retain 
service agreements have been denied by more than five (5) pool companies citing that the ladder 
placed on the side of the house to access the pool is too steep, narrow, and unsafe to haul pool 
cleaning equipment and supplies up and down to service the pool equipment. The Owners have 
also contacted the pool design contractor company and inquired about moving the pool 
equipment possibly to another location, which is also not an option due to the nature of the 
mechanical and electrical equipment.   
 

b) Whether the exceptional or extraordinary conditions or circumstances do not result from the 
actions of the applicant;  
 
The circumstances are not a direct result of the action of the applicant. The owners purchased the 
home from the home builder, who received a Certificate of Occupancy from the City indicating 
that the structure was ready to be moved into and occupied. At the time of the home purchase, 
it was unknown to the owners that the pool equipment was not accessible. The owners informed 
the home builders of the issue, who then proceeded to attach a steep, narrow ladder to the side 
of the house in an attempt to remedy the situation. However, the ladder is unsafe to ascend and 
descend and the owners have been turned down by multiple pool cleaning companies who refuse 
to haul their equipment up and down the ladder to access the pool equipment.  
 

c) Granting the variance will not be injurious to the neighborhood or otherwise detrimental to the 
public welfare;  
 
Granting of the variance will not be injurious to the neighborhood or otherwise detrimental to 
the public welfare. The cantilevered catwalk will be located on the second floor of the dwelling 
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unit, connected to a balcony with an existing set of stairs located in the rear of the unit. Only a 
small portion of the catwalk is proposed in the side yard, while the rest of the catwalk is proposed 
to be located on the rear of the home, wrapping around the corner to the screened pool 
equipment area. The catwalk will provide safe and sturdy access to provide maintenance and 
cleaning services to the pool equipment.  
 
As evidenced by driving along Hickory Blvd., it is not uncommon to have structures and 
encroachments into the side yard setbacks of the dwelling units, in fact, it is common in this area 
of the City and therefore would not be injurious to the neighborhood. Please refer to the side yard 
encroachment exhibit which demonstrates a number of existing circumstances where equipment 
or structures are protruding on the side of a dwelling unit, in the side yard setback.  
 

d) Staff recommendations;  
 
To be determined by Staff. 

e) Testimony from the applicant; and  

The Applicant has provided a complete variance package, which addresses the variance criteria. 
 

f) Testimony from the public.  

To be provided at advertised public hearing. 
 
4-131(b)(3) Considerations 
 

a) There are exceptional or extraordinary conditions or circumstances that are inherent to the 
property in question; 

 
The property is a legal non-conforming single-family residential lot that has been on record since 
1978, which is an extraordinary condition that is inherent to the property. The current minimum 
side setbacks allowable on the subject property do not allow for a catwalk that is necessary to 
access the second-story pool equipment located along the northern property boundary. The 
property was developed with a single-family home by a homebuilder and subsequently sold to 
the current owner. The current owners were not aware of the issues related to the pool 
equipment access until after purchasing the property. It is an exceptional and extraordinary 
circumstance to not have safe and secure access to the pool equipment, which is essential to the 
maintenance and functionality of the pool, which is part of the residence. 

 
b) The exceptional or extraordinary conditions or circumstances are not the result of actions of 

the applicant taken subsequent to the adoption of the ordinance (any action taken by an 
applicant pursuant to lawfully adopted regulations preceding the adoption of the ordinance 
from which this chapter is derived will not be considered self-created); 

 
The extraordinary condition of the property is not the result of an action of the applicant 
subsequent to the adoption of the ordinance. The residence was constructed in accordance with 
the required setbacks as outlined in the RS-1 zoning district subject to those lots developed as 
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legal non-conforming pursuant to LDC Section 4-2399(c). The lot has been on record since 1978. 
It was constructed in 2019 by a homebuilder, and purchased by the current owner in 2020. 

c) The variance granted is the minimum variance that will relieve the applicant of an unreasonable 
burden caused by the application of the regulation in question to their property; 

 
The granting of the requested variance is the minimum variance that will relieve the applicant of 
an unreasonable burden caused by the application of the regulation in question to their property. 
By allowing the cantilevered catwalk to encroach 1.8’ into the 5’ side yard setback, the applicant 
will be able to hire a pool company to service the pool equipment, which is currently inaccessible. 
The Owners have been declined by the following established pool companies who refuse to 
service the equipment based on the unsafe nature of the ladder and existing conditions: Collier 
Pool Company, Pinch-a-Penny, Better Choice Pool Service and Jeff Wilson Pool Service. All 
companies have made it clear that it is a liability and they do not want their employees getting 
hurt or falling. 
 
The side yard of the subject property, along with numerous other side yards on Hickory Blvd., 
already contain various encroachments into the setback such as decks and stairs, rip rap, existing 
cantilevers holding various pieces of equipment, and in some cases, balconies. This has been 
demonstrated on the enclosed encroachments exhibit.  As shown on the Survey, the wooden 
stairs and deck providing access to the electrical equipment encroaches farther into the setback 
than the proposed cantilevered catwalk. As proposed, the catwalk will not exceed the existing 
encroachments. Furthermore, as shown in Figures 2 and 3 above, the ladder protrudes father into 
the ground-level setback than the proposed catwalk would, which creates more of an impact due 
to the ladder encroachment being ground-level.  
 
It is unreasonable for the Applicant to not be permitted to locate the cantilevered catwalk on the 
second story of the residence, which would provide them the safe access necessary to service the 
pool equipment. The LDC permits administrative setback variances for encroachments into side 
yard setbacks, especially in situations where encroachments do not protrude beyond the existing 
overhang of the building; to legitimize minor errors in setbacks that occurred at the time of 
construction; and for buildings or structures that are not in compliance with current setback 
regulations and which can be proven to have been permitted. With the exception of the current 
setbacks being regulated by LDC Sec. 4-2399(c) for nonconforming lots, the requested variance 
could be processed as an administrative setback variance to allow the nominal encroachment.  
 

d) The granting of the variance will not be injurious to the neighborhood or otherwise detrimental 
to the public welfare; and 

 
As requested, the granting of this variance will not be injurious to the neighborhood or otherwise 
detrimental to the public welfare. The surrounding properties were also in existence prior to the 
incorporation of the City and are subject to the same setback requirements applicable to legal 
non-conforming single-family lots as outlined in LDC 4-2399(c). As outlined above, the granting of 
the variance would not be injurious due to the fact that majority of the surrounding homeowners 
also have encroachments in the side yard for various reasons.  
 
Approval of this request will enhance the safety of the neighborhood by allowing pool equipment 
to be safely accessed without any incumbrances to those who maintain the pool. There is no 
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record of code enforcement violations or civil actions as a result of the structure being 
constructed in its current location.  This would indicate that granting the variance, which will 
memorialize the reduced side yard setback for this structure, will not be injurious to the 
surrounding neighborhood or detrimental to the public welfare since it has existed in this 
condition for several years. It is important to note that the neighborhood in which the Property is 
located is relatively secluded from other developments, as it is located on Hickory Island, in an 
area that consists mostly of all single-family residential. More particularly, the area is 
characterized by larger residences built on smaller parcels, similar to the subject property. As 
demonstrated in the Encroachment Exhibit, it is not uncommon in this area of the City for 
encroachments into side yard setbacks, especially considering the number of nonconforming 
single-family residences in the immediate area. The requested variance is limited to a 1.9-foot 
encroachment into the 5-foot side yard setback, resulting in a 3.1-foot setback for the minimal 
area of catwalk to be located on the side of the residence.  
 

e) The condition or situation of the specific piece of property, or the intended use of the property, 
for which the variance is sought is not of a general or recurrent nature so as to make it more 
reasonable and practical to amend the ordinance. 

 
The requested variance, which will memorialize the reduced side yard setback for this structure, 
is a request aimed at allowing a catwalk to the side of the house that enables access to the pool 
equipment where there is currently no safe maintenance access. The variance is not of a general 
or recurrent nature and is the most practical way to provide access to the pool equipment without 
being injurious to the adjacent properties.  

 
IV. Conclusion 
This purpose of this variance request is to seek relief from LDC Sec. 4-2399(c) which requires a 5-foot side 
yard setback for nonconforming single-family lots, to allow for a 3.1-foot setback (1.9-foot encroachment) 
along the northern property boundary where a catwalk is proposed on the second floor. The catwalk, 
which will allow safe access to the second story pool equipment, will be contained within the subject 
property boundaries. The subject variance request is the most practical way to provide access to maintain 
the pool equipment without being injurious to the adjacent properties. The proposed minimum variance 
request relieves the property owner of an unreasonable burden, addresses the exceptional and 
extraordinary conditions and circumstances that are inherent to the property in question, and ensures it 
will not be injurious to the neighborhood or otherwise detrimental to public health, safety or welfare. 
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From: Amy S. Thibaut
To: Mary Zizzo
Subject: FW: FOLEY----Pinch A Penny----Pool Equipment Accessibility
Date: Thursday, June 1, 2023 11:13:14 AM

 
 

Amy S. Thibaut, Of Counsel
PAVESE LAW FIRM
1833 Hendry Street (33901)
Post Office Box 1507 Fort Myers, FL 33902
Direct 239.336.6223  Fax 239.332.2243 
AST@paveselaw.com
Visit our website: www.paveselaw.com

 
 

From: JENNIFER NORTH <jennifer.foley2@comcast.net> 
Sent: Thursday, May 18, 2023 12:40 PM
To: Lindsay F. Robin <lrobin@m-da.com>; Amy S. Thibaut <AmyThibaut@PaveseLaw.com>
Subject: Fwd: FOLEY----Pinch A Penny----Pool Equipment Accessibility
 

-------- Forwarded message ---------
From: Pinch A Penny #53 <papservice53@gmail.com> 
Date: Wed, May 17, 2023 at 2:11 PM 
Subject: FOLEY----Pinch A Penny----Pool Equipment Accessibility 
To: <jennifer.foley@comcast.net>
 

Hello Mrs. Foley,
 
To Whom It May Concern:
 
RE: 26659 Hickory Blvd
       Bonita Springs Fl 34134
 
 
   Upon initiating pool service maintenance in August 2021, there was no access to the
equipment, which sits up high on a second/third story balcony. A very steep, very
narrow, aluminum staircase was installed. The technician at the time was a very short,
very thin man, who did climb up the stairs. He stated that going up and down the stairs
was tight, but when the week came to clean the filter, it would be rather
uncomfortable, as the filter is larger than others, with the weight of it being wet,
coming down the steep, narrow-slippery staircase, would be very uncomfortable.
Furthermore, once upon the equipment pad, there is very little space to get safely and
effectively to the filter, as the technician would have to step over pipes, wires, to even
get to the filter canister. 
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   Our recommendation would be to have the very balcony extended, and or also have
it accessed from around top from the poolside. .   
 
 
Sincerely,
Monica Moreno
Service Department
Pinch A Penny #53
9130 Bonita Beach Road
Bonita Springs Fl. 34135
(239) 947-2216
(239) 947-1542 Fax

Confidentiality Note:   The information contained in this transmission is legally privileged and
confidential, intended only for the use of the individual or entity named above.  If the reader of
this message is not the intended recipient, you are hereby notified that any dissemination,
distribution, or copying of this communication is strictly prohibited.   If you receive this
communication in error, please notify us immediately by telephone call to (239) 334-2195 and
delete the message.  Thank you. This law firm acts as a debt collector.  This e-mail may be an
attempt to collect a debt.  If so, all information obtained will be used for that purpose. 

Disclaimer

The information contained in this communication from the sender is confidential. It is intended solely for use
by the recipient and others authorized to receive it. If you are not the recipient, you are hereby notified that
any disclosure, copying, distribution or taking action in relation of the contents of this information is strictly
prohibited and may be unlawful.

This email has been scanned for viruses and malware, and may have been automatically archived by
Mimecast Ltd.
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From: Amy S. Thibaut
To: Mary Zizzo; "Lindsay F. Robin"
Cc: Cynthia Vargas
Subject: RE: VAR22-97621-BOS 26659 Hickory Blvd.
Date: Thursday, June 1, 2023 11:13:06 AM
Attachments: image009.png

image010.png
Dade County v Florida Mining and Materials Corp.pdf
Elwyn v City of Miami (2).pdf
City of Coral Gables v Geary (1).pdf
Burritt v Harris.pdf

Mary,
 
I tried calling you earlier, as I have been sick since Saturday and have to travel today.  Regardless, I
have included an analysis below along with cases for review.
 
The case at bar is straightforward – there is pool equipment in an area of the home that is
inaccessible, except by ladder, currently.  The pool equipment cannot be relocated because the one
other possible location is indoors, and putting the pool heater indoors is a violation of the Florida
Building Code venting guidelines.  See M2006.1, FBC (referencing UL 726). 

Under the current arrangement, the pool equipment is accessible by ladder.  The height and grade
of the ladder is dangerous standing alone.  When paired with the requirement to bring equipment
and large pool filters up and down, it is a serious safety hazard.  As a result, the property owner is
seeking a variance to allow for a platform on which the property owner and their guests, licensees,
etc. can access the pool equipment safely. 

The proposed encroachment is very small – 20 sq. ft. or less.   That 20 sq. ft. is the difference
between a very real threat to health and safety versus a solution that protects the health and safety
of the affected individuals.   Denying this variance because it does not strictly comply with the
setbacks does not bear a substantial relation to the protection of the public health, morals, safety, or
welfare of the community.   See Burritt v. Harris at 822 (attached).   Rather, where restrictions on
private property exceed “the limits of necessity for the public welfare,” such denial is an unlawful
taking.  See Id.  It is clear that denial of the variance in this case would be adverse to the health and
safety of those most affected by this issue, whereas approving it would only affect the adjacent
neighbor who is supportive of the request. 

The hardship is also not self-created simply because the current owners took title to the property in
its current condition.   The cases that hold that purchasing a property under the current zoning
scheme is a self-created hardship often deal with use variances.  Courts in those instances often held
that purching a property under the existing zoning scheme and then establishing a use that is
prohibited thereon is a self-created hardship, and this makes sense in that context.  See e.g. Elwyn v.
City of Miami (attached). The basis for this requirement is that an owner who, “by his own conduct
creates the exact hardship which he alleges to exist, he certainly should not be able to take
advantage of it.”  See Id. at 853.

Conversely, there is another line of case law that holds that purchasing a property with an unusual
shape is not a self-created hardship.   See City of Coral Gables v. Geary (attached).   In Geary, the
Court held that the unusual lot shape was not self-created because “it is not the act of the purchaser
which brings the hardship into being” and therefore “it is incorrect with having charged him with
having created it.”  See Id. at 1128.  Notably, this analysis ignores the fact that a prior owner in the
chain of title created the lot in its current dimensions.   However, the Court cites Rathkopf’s
explanation for these cases, stating that there was some “affirmative act which created the hardship
peculiar to the property involved or there was insufficient evidence as to at least one of the
elements required for a grant of a variance.”  See Id. at Footnote 1.

Here, there was not an affirmative act that created this condition, and the property owners did not
have notice that the house was unsafe such that it would require a variance; rather, it was a minor
design issue that cannot be remedied another way.   The property owner did not take title to the
property with the intention to do something that is not permitted by the LDC.   Rather, it was a
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design defect that was discovered after they purchased the home and no pool company would
service their house because of the defect.   It is also pertinent to add that the City did approve the
plans as they are and issued a CO, so the oversight here was on the part of both the builder and the
City.   The property owners are not experts in pool construction or maintenance and therefore
cannot be expected to be on notice that this issue existed such that a variance is required.   They
purchased a home after performing reasonable due diligence, and that due diligence did not reveal
that this serious safety issue existed. They did not create this issue, and they should not be punished
by a setback that does not further the City’s interest in any way (as applied to this case, of course)
when the variance would actually protect their safety in this instance.  They had no reasonable way
of knowing that there was need to encroach into the setback until after they closed on the property
and moved in.  That is certainly not akin to purchasing a property for the purpose of establishing a
use that was prohibited at the time of purchase. Simply put, enforcing the setback here would be
arbitrary.

Further, Lindsay provided a plethora of photographic evidence that there are many similar
encroachments in the area.   In fact, there is such second-story encroachment on the house next
door, into a different portion of the setback area (e.g. there would be no interference between the
two encroachments, but denial of the variance would treat my clients differently than their
neighbors). Denials of variances have been held to be unreasonable where other requests for
essentially the same activity have been approved; where there is no evidence that approval of the
subject variance would be detrimental to the public health, safety, or welfare; and where there the
request would not violate the zoning scheme generally.   See Dade County v. Fla. Mining and
Materials Corp (attached).  

Even if you read all of the case law regarding variances, one overarching principle is always the same
– the circumstances of one request are not the same as any other request.   A legitimate variance
request should be peculiar and therefore, it should be difficult to find case law that is directly
analogous to the case at bar.  It is clear that denying the variance in the interest of adhering to the
LDC, while ignoring the actual facts of the case – and specifically, the facts related to the safety
hazard presented by the current arrangement – would be arbitrary and unreasonable such that the
denial would be an unlawful exercise of the police power.   There are many, many other
encroachments in the area that do not serve anywhere near as important of a purpose as directly
protecting the safety of the property owners.

 
Amy S. Thibaut, Of Counsel
PAVESE LAW FIRM
1833 Hendry Street (33901)
Post Office Box 1507 Fort Myers, FL 33902
Direct 239.336.6223  Fax 239.332.2243 
AST@paveselaw.com
Visit our website: www.paveselaw.com

 
 

From: Mary Zizzo <MZizzo@cityofbonitaspringscd.org> 
Sent: Wednesday, May 31, 2023 3:39 PM
To: Amy S. Thibaut <AmyThibaut@PaveseLaw.com>; 'Lindsay F. Robin' <lrobin@m-da.com>
Cc: Cynthia Vargas <CVargas@cityofbonitaspringscd.org>
Subject: RE: VAR22-97621-BOS 26659 Hickory Blvd.
 
Hi Amy,

Please provide all materials by noon tomorrow, Thursday, June 1st, or the recommendation will be
made based on the criteria and the documents provided in the application.
Should you choose to push back this case for hearing until you are able to provide that information,
we can discuss.
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CITY OF BONITA SPRINGS 
COMMUNITY DEVELOPMENT DEPARTMENT 

NOTICE OF PUBLIC HEARING 
APPLICATION: VAR22-97621-BOS 

 
This is a courtesy notice of a proposed zoning action within 375 feet of property you own. You are 
encouraged to attend these public hearings and/or complete and return the attached Citizen 
Response Form, should you have any comments or concerns regarding this matter. If you have 
any questions or would like further information, please contact Mary Zizzo, Planner, at (239) 444-
6162, or mzizzo@cityofbonitaspringscd.org. Copies of the staff report will be available one 
week prior to the hearing. This file may be reviewed at the Community Development department, 
9220 Bonita Beach Road, Suite 109, Bonita Springs, FL 34135 or online at: 

http://cityofbonitasprings.org/cms/one.aspx?pageId=13788499 
 
Zoning Board of Adjustments:  
June 13th, 2023 at 9:00am  
Bonita Springs City Hall 
9101 Bonita Beach Road  
Bonita Springs, FL 34135 
 

City Council:  
June 21st, 2023 at 9:00am (Tentative) 
Bonita Springs City Hall 
9101 Bonita Beach Road  
Bonita Springs, FL 34135 
 
August 2nd, 2023 at 5:30pm (Tentative) 
Bonita Springs City Hall 
9101 Bonita Beach Road  
Bonita Springs, FL 34135 
 
 

 

CASE NUMBER: VAR22-97621-BOS 
 
CASE NAME: 26659 Hickory Blvd. Residential Setback Variance 
 
REQUEST:  A variance from LDC Section 4-2399(c)(2), which requires a setback of 5 

feet, to allow a setback of 3.1 feet along the northern side property line 
for a cantilevered structure on a residential property in Bonita Springs. 

LOCATION:    The subject property is located at 26659 Hickory Blvd, Bonita Springs FL 
34134. STRAP: 25-47-24-B4-00001.0030. 

 
 
The City of Bonita Springs will not discriminate against individuals on the basis of race, color, national 
origin, sex, age, disability, religion, income, or marital status. To request an ADA-qualified reasonable 
modification at no charge to the requestor, please contact City Clerk Mike Sheffield by calling (239) 949-
6262 at least 48 hours prior to the meeting. 
 
If a person decides to appeal a decision made by the Council on any matter at this meeting, such person 
must have a verbatim record of the proceeding to include the testimony and evidence upon which such 
appeal is to be based.  
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RETURN TO:  
City of Bonita Springs 
Community Development Department   
Attn: Mary Zizzo 
9220 Bonita Beach Road, Suite 109  
Bonita Springs, FL 34135  
mzizzo@cityofbonitaspringscd.org 

 
Support _________ Oppose _______ 

 
Application: VAR22-97621-BOS: 26659 Hickory Blvd. Variance 
____________________________________________________________________________
____________________________________________________________________________
____________________________________________________________________________
____________________________________________________________________________
____________________________________________________________________________
____________________________________________________________________________ 
 
DATE: _____________________ 
NAME: ___________________________    PHONE: _________________________________ 
ADDRESS: _________________________ CITY/STATE/ZIP: __________________________ 
 
RECOMMENDATIONS AND POSTPONEMENTS: The Board may accept, reject or modify staff 
recommendations and take other appropriate and lawful action including continuing said public 
hearings.  
 
CONDUCT OF HEARINGS: These hearings are quasi-judicial and must be conducted to afford 
all parties due process. Any communication that Council Members have outside of the public 
hearing must be fully disclosed at the hearing. Anyone who wishes to speak at the hearing will be 
sworn in and may be subject to questions by the board, city staff or applicant.  Public comment is 
encouraged, and all relevant information should be presented to the Board so a fair and 
appropriate decision can be made. Tapes are limited to three (3) minutes in length and are to be 
submitted to the Zoning Division one week prior to the meeting date for review. All 
tapes/information submitted for the public record will not be returned.  
  
GROUP REPRESENTATIVES: Any person representing a group or organization must provide 
written authorization to speak on behalf of that group. The representative shall inform Staff prior 
to the hearing of their intent to speak on behalf of a group and provide staff the name of that 
group.  

 
APPEALS: If a person decides to appeal any final decision made by the City Council, with respect 
to any matter considered at such hearing, they are responsible at their own expense for ordering 
from a court reporter to ensure that a verbatim record of the proceedings is made, which includes 
the testimony and evidence on which the appeal is to be based. 

I will have a representative at the Zoning Board Hearing and/or City Council. My representative’s name, 
address, and phone are: 
NAME: ______________________________  PHONE: __________________________________  
ADDRESS: ___________________________  CITY/STATE/ZIP: ___________________________ 
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The original text of reference for the following notes could not be located


BECHTEL | 2/2/2023 12:30:12
Master plan may be altered by courts where strict adherence to plan proves to be unreasonable, arbitrary and/
or confiscatory.


BECHTEL | 2/2/2023 12:29:57
determined by facts of the individual case, viewed in light of governing body's right to reasonably regulate
mining operations under its police powers to advance the community's interests in health, safety, morals or
welfare.


BECHTEL | 2/2/2023 12:29:47
Zoning applicable to property, whose owner sought variance or unusual use permit allowing mining of
construction aggregates, was not confiscatory and did not deprive owner of any beneficial use.
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364 So.2d 31
District Court of Appeal of Florida, Third District.


DADE COUNTY, a political subdivision


of the State of Florida, Appellant,


v.


FLORIDA MINING AND MATERIALS


CORPORATION, a Florida Corporation, Appellee.


No. 77-1223.
|


Oct. 17, 1978.
|


Rehearing Denied Dec. 6, 1978.


Synopsis
From order of the Circuit Court, Dade County, George
Orr, J., granting corporate property owner's petition for
writ of certiorari and directing county to grant variance or
unusual use permit allowing corporation to mine construction
aggregates, county appealed. The District Court of Appeal,
Third District, held that: (1) zoning applicable to such
property was not confiscatory and did not deprive corporation
of any beneficial use, but (2) denial of the variance or unusual
use permit was an arbitrary and unreasonable act.


Affirmed.


Procedural Posture(s): On Appeal.


Attorneys and Law Firms


*31  Stuart L. Simon, County Atty., and Stanley B. Price,
Asst. County Atty., for appellant.


Frates, Floyd, Pearson, Stewart, Richman & Greer and Ray
H. Pearson, Miami, for appellee.


Before HENDRY and BARKDULL, JJ., and PARKER, J.
GWYNN (Ret.), Associate Judge.


Opinion


PER CURIAM.


Dade County, respondent in the trial court, appeals an
order granting the appellee's petition for writ of certiorari
and directing the County to grant an unusual use and
variance allowing the appellee to commence proposed mining
activities.


The order recites the facts out of which the litigation arose,
and reads as follows:
“THIS CAUSE came on to be heard before this
Court on April 22, 1977, upon Petition for Writ of
Certiorari filed by FLORIDA MINING & MATERIALS
CORPORATION (hereinafter ‘FLORIDA MINING’). This
Court has considered *32  the briefs, the Record and oral
argument of the attorneys representing the parties, and after
full consideration, grants the Petition for Writ of Certiorari.


“BACKGROUND AND FINDINGS OF FACT


“In March 1973, FLORIDA MINING acquired
approximately 566 acres of land in Section 14, Township
55 South, Range 38 East, Dade County, Florida for the
purpose of mining construction aggregates. This land is
located in an undeveloped portion of far western Dade
County, approximately one mile west of Krome Avenue (S.W.
177th Avenue) and one mile south of the Tamiami Trail (S.W.
8th Street). The land is within the environmental sensitivity
sub-zone (ES-2) known as the Shark River Slough which is
part of the East Everglades Moratorium Area pursuant to the
Comprehensive Development Master Plan for Metropolitan
Dade County (hereinafter referred to as ‘MASTER PLAN’).


“FLORIDA MINING requested an unusual use and variance
so that it could utilize its property for its proposed
‘Reclamation Concept’ (mining). The Zoning Appeals Board
denied FLORIDA MINING's Petition for the unusual use and
variance in Resolution No. 4-ZAB-199-76 and FLORIDA
MINING presented its Petition and appeal from the Zoning
Appeals Board decision to the County Commission for
Metropolitan Dade County, Florida. The Petition for an
unusual use and variance was denied with prejudice by the
County Commission on October 26, 1976 in Resolution
No. Z-302-76. The denial with prejudice by the County
Commission constitutes the final administrative hearing and
was the appropriate precedent to the filing of a Petition for
Writ of Certiorari with this Court.


“FLORIDA MINING's reclamation concept prepared by
Milo Smith & Associates, Inc., would allow four lake
excavations in conjunction with rock mining activities to be
conducted on the land for a period of approximately 10 to
15 years. This proposal is essentially identical to the uses
being made of adjacent land and more particularly sections
24, 25, 26, 36 of the same township. These sections are
owned by General Portland Cement which has been permitted
by the County Commission to mine similar construction
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aggregates and remodel and expand its existing cement
plant in the area. The County Commission allowed General
Portland Cement to conduct these activities in Resolution
No. Z-114-75 dated April 23, 1975, which was adopted
subsequent to the adoption of the MASTER PLAN (as
admitted by counsel for the County during the hearing).
Additionally, an unusual use permit was granted by the same
Resolution to allow an excavation on section 26 for mining
aggregate materials similar to those which are the subject of
FLORIDA MINING's reclamation concept.


“As part of the Record in this case and as part of
its presentation before the appropriate County authorities,
FLORIDA MINING presented expert testimony showing
that the proposed reclamation concept would not have a
significant adverse environmental effect upon the water
quality of the area. Significantly, FLORIDA MINING
(through its project designer, Milo Smith & Associates, Inc.)
employed Dr. J. H. Sullivan, currently of Water & Air
Research, Inc., to analyze the environmental effects of the
proposed reclamation concept. Dr. Sullivan was formerly
the team leader and principal author of the East Everglades
Moratorium Study, which has been incorporated into the
MASTER PLAN and which study provided the basis for
zoning the area of land in question as an environmental
sensitivity sub-zone.


“Dr. Sullivan and FLORIDA MINING presented evidence in
the form of testimony and exhibits at the County Commission
hearing regarding the environmental impact on the water
quality of the proposed reclamation concept. Dr. Sullivan
also concluded that based upon his studies, analysis and
expertise, the proposed mining activity would produce *33
no significant impact on water quality in the Biscayne
Aquifer. Additionally, Dr. Sullivan pointed out that the project
would have little or no effect on the sheet flow of water as it
passes the subject property because levIEs and canals to the
north and east of the project, built by various governmental
authorities, had already almost completely halted and sheet
flow. Also, the mined out area would present no impairment
to the flow since it creates no significant barrier.


“The zoning guidelines for the subject property prohibit
paved surfaces, roadbeds and structures, and suggest passive
recreational activities as an appropriate use for the land in
question. Although the County has suggested that the land
could be used for five acre homesites, this Court finds that the
prohibition of roads and structures negates this possibility.


“The main objections raised in the Record by the County
to the project were that it did not conform with the present
zoning and did not meet the environmental requirements of
this particular sub-zone.


“CONCLUSIONS OF LAW


“The review of zoning matters via a Petition for Writ of
Certiorari in Dade County is a quasi judicial function. Dade


County vs. Marca, 326 So.2d 182 (183) (Fla.1976); Centex
Home Corp. vs. Metropolitan Dade County, 318 So.2d 149
(3 DCA 1975); Dade County vs. Metro Improvement Corp.,
190 So.2d 202 (3 DCA 1966); Dade County vs. Carmichael,


165 So.2d 227 (3 DCA 1964); Baker vs. Metropolitan
Dade County, 237 So.2d 201 (3 DCA 1970). This Court
cannot substitute its judgment as to the proper zoning for that
of the zoning authority, but can only review the applicable
zoning to see whether it is arbitrary, capricious, unreasonable
or amounts to a confiscation of the subject property. Town
of Hialeah Gardens vs. Hebraica Community Center, Inc.,
309 So.2d 212 (3 DCA 1975); and William Murray Builders,
Inc., vs. City of Jacksonville, 254 So.2d 365 (364) (1 DCA
Fla.1971). There must be substantial competent evidence
in the record to establish that the zoning matter is fairly
debatable in order to sustain the present zoning. Shaughnessy
vs. Metropolitan Dade County, 238 So.2d 466 (3 DCA 1970).
Accordingly, the Court makes the following independent
conclusions of law:


“1. Because Dade County has permitted mining activities
essentially identical to that proposed by the Petitioner
on nearby tracts of land even after the adoption of the
MASTER PLAN, which prohibited such activities in the
subject area, the Court finds that the County has acted
in an arbitrary, capricious, discriminatory and unreasonable
manner in refusing to grant the variance and unusual use.


“2. This Court finds that there was no substantial competent
evidence in the record to support the denial of the unusual
use and variance and the classification is not fairly debatable.
Although the County presented objections to the granting
of the unusual use and variance, the mere existence of a
disagreement between the Petitioner and the County does not
mean that the zoning matter is fairly debatable and immune to
judicial reversal. G. M. Davis vs. Situs, Inc., 275 So.2d 600
(1 DCA 1973).
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“3. Because the present zoning of the property allows
uses such as passive recreation and prohibits roadbeds
and structures, this Court holds that the present zoning is
confiscatory, arbitrary and capricious in that it only allows
uses of the land which are consistent with public ownership
and not private ownership. See New Products Corp. vs. City
of North Miami, (271) 371 So.2d 24 (3 DCA 1972). As such
the present zoning denies the owner the beneficial use of the
property which cannot be sustained. Forde vs. City of Miami
Beach, (146 Fla. 676,) 1 So.2d 642 (1941).


“There is no dispute that Dade County may place reasonable
restrictions on the use of property through its zoning powers.
However, as to this property those restrictions are, as a whole,
unreasonable, discriminatory, arbitrary and capricious. They
have no reasonable basis in the police *34  power and are an
unconstitutional taking of private property.


“RELIEF GRANTED


“Accordingly, it is


“ORDERED and ADJUDGED as follows:


“1. The Petition for a Writ of Certiorari is granted and Dade
County is directed to grant an unusual use and variance
allowing the proposed mining activities to commence as set
forth in the ‘Reclamation Concept’, which is a part of this
record.


“2. Upon proper application by the Petitioner, Dade County
shall grant all other permits necessary to allow the mining
excavations and operations to begin.


“3. This Court reserves jurisdiction for the purpose of
enforcing this Order and taxing costs against Dade County.”


 We reject the conclusions that the zoning, as applied to
the property involved, was confiscatory or deprived the
owner of any beneficial use. In this connection, see: Dade
County v. Yumbo, S.A., 348 So.2d 392 (Fla. 3d DCA
1977); Moviematic Industries Corp. v. Board of County
Commissioners of Metropolitan Dade County, 349 So.2d 667


(Fla. 3d DCA 1977). 1  However, we do sustain the trial court's
finding that the denial of the variance or unusual use permit
was discriminatory.


 The various zoning classifications set forth in Chapter 33,
Code of Metropolitan Dade County are silent as to the right
or prohibition of mining or quarrying within the districts.
The right to operate a quarry can only be obtained by the
granting of an unusual use pursuant to Section 33-13, Code
of Metropolitan Dade County. The granting or refusal thereof
is to be determined by the facts of the individual case, viewed
in light of the governing body's right to reasonably regulate
mining operations under its police powers to advance the
community's interest in health, safety, morals or welfare.
Davidson County v. Rogers, 184 Tenn. 327, 198 S.W.2d 812


(1947); Anno. 10 A.L.R.3d 1226, 1250 & 7(a); Vol. 2,
Anderson, Law of American Zoning (1968) & 11.64. The
only absolute prohibition to the operation of a quarry within
the confines of Dade County is found in the Comprehensive
Development Master Plan wherein quarrying is prohibited in
an area classified by the plan as an Environmental Sensitivity
Zone. The Comprehensive Development Master Plan, as
adopted by the County Commission, is a guide to future
development in Dade County to be conformed with when
applying for future development. Section 2-114, Code of
Metropolitan Dade County. However, the Master Plan is not
beyond being altered by the courts where, under the facts of a
particular case, strict adherence to the Master Plan proves to
be unreasonable, arbitrary and/or confiscatory.


 In the instant case there is a plethora of evidence showing
that the proposed use of the appellee's property would not
constitute a land use detrimental to the public health, safety,
welfare or morals. The proposed use is not so violative of
the intent of the Master Plan so as to deprive the appellee
of its requested use. This was apparently recognized by the
appellant when, shortly after adoption of the Master Plan
(while it was still fresh in their minds) it granted similar
unusual uses to other properties immediately to the northwest,
south, and east of the appellee's property. Therefore, it was
an arbitrary and unreasonable act for the County to deny the
relief sought, and the action of the trial court in granting the
writ of certiorari on this ground is affirmed.


Affirmed.


All Citations


364 So.2d 31
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Footnotes


1 It is to be noted that these cases were decided subsequent to the entry of the order appealed.


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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The original text of reference for the following note could not be located


BECHTEL | 1/30/2023 12:49:07
“Unnecessary hardship”, as used in a city charter authorizing a zoning variance because of an unnecessary
hardship, referred to difficulties or hardships unique to the parcel involved in the application for the variance,
and not to difficulties or hardships in general.
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113 So.2d 849
District Court of Appeal of Florida, Third District.


Helen M. ELWYN, a single woman,


and Nelly Wilson, a widow, Appellants,


v.


CITY OF MIAMI, a municipal corporation of the


State of Florida, Elgene, Inc., a Florida corporation,


and Mary Loi, a single woman, Appellees.


No. 58–653.
|


June 2, 1959.
|


Rehearing Denied July 2, 1959.


Synopsis
Action by certain landowners for a decree to invalidate an
ordinance allowing a zoning variance. The Circuit Court,
Dade County, Marshall C. Wiseheart, J., entered an order
dismssing the complaint, and property owners appealed.
The District Court of Appeal, Carroll, C. J., held that
complaint by owners and residents of adjoining properties
that while property in question was owned by an individual,
a corporation made an application for a hardship variance to
allow construction and operation of a gasoline service station
on the property, and that after its application was denied,
corporation purchased the property and took a conveyance
from former owner, and then appealed the denial of the
variance to the city commission which granted the variance by
enacting an ordinance on ground of hardship, stated a cause
of action to invalidate the variance ordinance on ground that
hardship claimed was self-created and self-imposed, and on
further ground of existence vel non of any exceptional and
undue hardship pertaining to the property involved.


Reversed.


Attorneys and Law Firms


*850  Franklin Parson, Miami, Robert D. Zahner and Alice
Wainwright, Coconut Grove, for appellants.


Dubbin, Blatt & Schiff, William L. Pallot, City Attorney, and
Edward Fitzpatrick, Asst. City Atty., Miami, for appellees.


Opinion


CARROLL, CHAS, Chief Judge.


Appellants, plaintiffs below, appeal from an order of the
circuit court dismissing their complaint by which they sought
a decree to invalidate an ordinance allowing a zoning
variance. The question for our determination is whether the
complaint stated a cause of action.


The complaint, summarized, showed the following:


The City Commission of the City of Miami granted a variance
permit, on the application of the appellee Elgene, Inc., for the
construction and operation of a gasoline service station on
certain property in the City of Miami, fronting on South Dixie
Highway (U. S. No. 1) at the intersection of Southwest 30th
Court. The property involved consisted of Lots 13, 14 and 15
of Block 2, Highway Park Sub., according to a plat thereof
recorded in Plat Book 40, Page 29, of the Public Records of
Dade County. For some years the property along the highway
in that area had been zoned R2 (duplex). While it was so
zoned, Mary Loi acquired the subject parcel. On May 15,
1957, property in that area for a number of blocks fronting on
the highway was rezoned to the more liberal classification of
R3, which was alleged to include the uses of ‘apartment, hotel,
motel, private club, community garage, parking lot, public art
gallery, public museum.’


*851  Some nine months later, and while the subject parcel
was owned by Mary Loi, an application was made by the
appellee Elgene, Inc., for a ‘hardship’ variance to allow the
construction and operation of a gasoline service station on the
property, being a use not authorized by the R3 zoning. The
hardship claimed by the applicant was that the character of
the neighborhood had changed; that two of the lots were not
directly accessible to the highway; and that the property was
no longer usable for residential purposes.


Appellants, who were owners and residents of adjoining
properties, and numerous other owners of properties nearby,
filed objections. The City Planning & Zoning Board heard and
denied the Elgene, Inc., application for a hardship variance.


After its application had been denied, Elgene, Inc. purchased
the property and took a conveyance from Mary Loi. Then
Elgene, Inc. appealed the zoning board's ruling to the city
commission.
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Under § 72(t) of the charter of the city (Chapter 10847,
Laws of Florida, Special Acts of 1925, as amended), variance
permits were authorized and restricted as follows:


‘A variance of the restrictions, regulations and boundaries
established by the zoning ordinance may be granted
under the same terms and conditions as an addition to,
amendment, supplement, change, modification, or repeal of
the Zoning Ordinance. No variance permit shall be issued,
however, except in instances where practical difficulties and
unnecessary hardship shall be incurred by the applicant if said
permit were refused.’


The city commission reversed the action of the zoning board,
and granted the variance to authorize use of the property as
a gasoline service station, by enacting ordinance No. 6174,
dated April 16, 1958. The reason given in the ordinance for
granting the variance was: ‘Because it has been shown that
the restrictions of the above described property under an R3
use will cause undue and unnecessary hardship.’


The appellants in their complaint contended that the ordinance
was invalid because (1) any hardship which the applicant
Elgene, Inc. might claim was self-imposed, (2) there was
no hardship basis to justify a variance, (3) the result was
‘spot zoning’ which denied to plaintiffs equal protection of
the laws, and (4) the variance would result in injury and
depreciation in value of plaintiffs' adjoining properties, and
destroy the use and enjoyment thereof.
 Plaintiffs as abutting home owners were entitled to maintain
the suit challenging the propriety, authority for and validity of


the ordinance granting the variance. Wags Transportation
System, Inc. v. City of Miami Beach, Fla.1956, 88 So.2d 751;


Hartnett v. Austin, Fla.1956, 93 So.2d 86. See generally
Foss, Interested Third Parties in Zoning, 12 U.Fla.L.Rev. 16
(1959).


 But ‘unnecessary hardship’ as used in the city charter,
and as contemplated in this sense, has been given a special
and limited meaning. The authorities seem uniform on the
proposition that the difficulties or hardships relied on must
be unique to the parcel involved in the application for the
variance. They must be peculiar to that particular property,
and not general in character, since difficulties or hardships
shared with others in the area go to the reasonableness of
the zoning generally, and will not support a variance. If the
hardship is one which is common to the area the remedy is to
seek a change of the zoning for the neighborhood rather than


to seek a change through a variance for an individual owner.
Thus some exceptional and undue hardship to the individual
land owner, unique to that parcel of property and not shared by
property owners in the area, is an essential prerequisite to the
granting of such a variance. 58 Am.Jur., Zoning, §§ 203–204;
101 C.J.S. Zoning §§ 290–294; 8 McQuillin, Municipal
Corporations, §§ 25.166–25.169 (3d ed. rev. 1957); 1 *852
Yokley, Zoning Law and Practice, §§ 138–139 (2d ed. 1953).


 A variance should not be granted where the use to be
authorized thereby will alter the essential character of the
locality, or interfere with the zoning plan for the area and
with rights of owners of other property; and a variance
which permits a use not authorized by an existing zoning
classification fixed under a planned zoning of the area or
neighborhood, generally is not justified unless the land can
not yield a reasonable return when used only for purposes
authorized in its present zoning. From the complaint it appears
that the variance was sought for the economic advantage of
the applicant, and not because the property was not reasonably
and profitably usable for one or another of the purposes for
which it was zoned.


The complaint in this case adequately raised the question of
the existence vel non of any exceptional and undue hardship
pertaining to the particular property involved, so as to justify
or permit the ordinance for the variance, and therefore was
sufficient to withstand the challenge of a motion to dismiss.
 Moreover, the complaint showed that the hardship claimed
was self-created and self-imposed. One who purchases
property while it is in a certain known zoning classification,
ordinarily will not be heard to claim as a hardship a factor
or factors which existed at the time he acquired the property.
That point is stronger in this case because here the purchaser
of the property, aware of the permitted uses, sought to obtain
a variance therefrom before it acquired the property, and the
appellee corporation took conveyance of the property after
the city zoning board had ruled against its application for
a variance. A self-imposed or self-acquired hardship (such
as by purchasing property under existing zoning and then
applying for a variance) is not the kind of hardship for
which variance should be granted. See Kazlow v. Peters,


Fla.1951, 53 So.2d 321; Josephson v. Autrey, Fla.1957,


96 So.2d 784; Green v. City of Miami, Fla.App.1958, 107
So.2d 390; City of Miami Beach v. Greater Miami Hebrew
Academy, Fla.App.1958, 108 So.2d 50.
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In Josephson v. Autrey, supra [96 So.2d 786], the Supreme
Court dealt with the question of ‘the effect of a zoning
restriction existing when property is acquired on the claim of
the property owner that a hardship exists by virtue of such
zoning restriction.’ With reference thereto the Supreme Court
there said (96 So.2d at pages 789–790):


‘* * * In the instant case the appellees Cunningham
acquired the land with full knowledge of the existing zoning
restrictions. As a matter of fact, they paid to the seller a
substantial profit over and above the amount paid for the land
by the seller a short time before. They purchased the property
burdened with the provision of the zoning ordinance that
restricted its use to tourist accommodations and similar uses.
They then appeared before the appeals board and contended
‘hardship’ solely on the basis that the land was not worth what
they paid for it burdened by the use restriction which they
knew to be in existence when they bought the property


‘The authorities are generally in accord on the proposition that
in seeking a variance on the ground of a unique or unnecessary
hardship, a property owner cannot assert the benefit of a
‘self-created’ hardship. Appellee cites our cases where we
have held that a property owner will not be precluded from
attacking the basic validity of a zoning ordinance merely
because the ordinance was in force when he acquired the
property. The situation is entirely different. The invalid
ordinance can have no effect whatsoever and its invalidity
can be assaulted at any time. The application for a variance
permit recognizes the basic validity of the ordinance and
seeks the grant of a variance purely on the basis of some
hardship peculiar to his particular property. *853  When the
owner himself by his own conduct creates the exact hardship
which he alleges to exist, he certainly should not be permitted
to take advantage of it. On the proposition of the effect of


self-created hardships see the following: Garlick v. City


of Miami, Fla.1953, 67 So.2d 440; Miami Beach United
Lutheran Church of the Epiphany v. City of Miami Beach,


Fla.1955, 82 So.2d 880; Mayer v. Dade County, Fla.1955,


82 So.2d 513; Freitag v. Marsh, 280 App.Div. 934, 115


N.Y.S.2d 838; Stevens v. Connor, Sup., 120 N.Y.S.2d 345;


Deer-Glen Estates v. Board of Adjustment and Appeal, 39


N.J.S.uper. 380, 121 A.2d 26; Keller v. Town of Westfield,


39 N.J.Super. 430, 121 A.2d 419; Gleason v. Keswick


Improvement Ass'n, Inc., 197 Md. 46, 78 A.2d 164; Caccia


v. Zoning Board of Review, [1955, 83 R.I. 146, 113] A.2d


870; Newcomb v. Teske, 225 Minn. 223, 30 N.W.2d 354;
Rathkopf, Law of Zoning and Planning (3d Ed.), p. 748; 8
McQuillin, Municipal Corporations (3d Ed.), Sec. 25.168, p.


296. Also see City of Miami Beach v. Hogan, Fla.1953,
63 So.2d 493.'
 The showing in the complaint was sufficient to state a cause
of action to invalidate the challenged variance ordinance. The
dismissal order appealed from is reversed, and the cause is
remanded for further proceedings not inconsistent with this
opinion.


Reversed.


HORTON and PEARSON, JJ., concur.


On Petition for Rehearing


PER CURIAM.


In their petition for rehearing appellees Elgene, Inc. and Loi
set forth a number of grounds including the suggestion that
in holding the adjoining property holders were entitled to


bring the suit this court overlooked the case of Boucher
v. Novotny, Fla.1958, 102 So.2d 132, 135. That case was not
applicable here because of material difference in the factual
situations presented in the two cases.


The Novotny case dealt with a violation of a municipal zoning
ordinance. The suit there was one by a nearby home owner to
enjoin a motel owner from extending portions of his structure
beyond the prescribed setback lines, although the city had
approved his building plans which called for such violation.
In that case the Supreme Court noted that the only damage
claimed by the plaintiff was one which, as he alleged it, was
suffered by the whole community as a result of the setback
violation. The court in that case announced the rule that
an individual proceeding against an alleged ‘violation of a
municipal zoning ordinance’ must show ‘special damages
peculiar to himself differing in kind as distinguished from
damages differing in degree suffered by the community as a


whole. 1 ’


The instant case was no one dealing with the violation of a
zoning ordinance, but one which challenged the validity of an
amendatory zoning ordinance, which, by granting a variance
amounting to spot zoning, permitted appellees to put their
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property to a liberal business use (gasoline service station),
prohibited in the more restricted R–3 classification for which
the area involved was zoned. The right of an adjacent or
nearby home owner directly affected by an alleged improper
intrusion of such liberal business to challenge the validity


thereof, is recognized. 2


*854  Here the plaintiffs alleged that loss of value and
destruction of use of their property would result from the
noise, traffic, and unsightliness which the service station
would bring about. It should be noted that the claim of loss
in the present case is direct, and the reasons for it are alleged,
that is, noise, traffic and unsightliness of the service station,
whereas in the Novotny case the allegation of loss was that
of the community as a whole and not that of the individual
plaintiff.
 Under the rule referred to in the Novotny case, as to the
need to allege special injury to the plaintiff rather than general
injury to the community as a whole, it seems clear that in
addition to general community injury, the plaintiffs in the
instant case alleged and may show the requisite injury special
or peculiar to them as residents adjacent and nearby to the
proposed gasoline service station. The noises from the traffic
and from the operation of service stations such as from
lubrication machines, pumping machinery, the use of and
dropping of tools, and the unsightly factors alleged which
would include the lights and glare from the place, could have
a very serious effect on the value and use value of nearby
residences, whereas other residents of the ‘community as a
whole’ would not be affected by those direct injuries. The


noises, smells and lighting glare which might be an extreme
injurious factor to one who lived next door to the service
station could not be heard, smelled or seen by those members
of the ‘community as a whole’ who lived some distance away.
Thus, injuries to the adjacent or nearby owners were special
to them and different from and in addition to the injury which
resulted to the entire area or community as a whole from the
fact of down-grading of the zoning.


In the case presented, alleging special and direct injury, a
denial of a right to sue would be counter to the command
of Section 4 of the Declaration of Rights of the Florida
Constitution, 25 F.S.A., which reads:
‘All courts in this State shall be open, so that every person for
any injury done him in his lands, goods, person or reputation
shall have remedy, by due course of law, and right and justice
shall be administered without sale, denial or delay.’


Having considered the several grounds presented in the
petition for rehearing, and finding them to be without merit,
we adhere to our opinion and judgment herein dated June 2,
1959, and the petition for rehearing is denied.


HORTON, C. J., PEARSON and CARROLL, CHAS, JJ.,
concur.


All Citations


113 So.2d 849


Footnotes


1 But see Fortunato v. City of Coral Gables, Fla.1950, 47 So.2d 321; and Conrad v. Jackson, Fla.1958,
107 So.2d 369, where individuals were allowed to attack violations of zoning ordinances where they alleged
individual rather than community injuries.


2 Wags Transportation System, Inc. v. City of Miami Beach, Fla.1956, 88 So.2d 751; Hartnett v. Austin,


Fla.1956, 93 So.2d 86; Josephson v. Autrey, Fla.1957, 96 So.2d 784. See, also, Mayor and Board of
Aldermen, etc. v. White, 1957, 230 Miss. 698, 93 So.2d 852; and Annotation, 37 A.L.R.2d 1143.


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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383 So.2d 1127
District Court of Appeal of Florida, Third District.


CITY OF CORAL GABLES, a


Municipal Corporation, Appellant,


v.


Steve R. GEARY, Appellee.


No. 79-2393.
|


May 20, 1980.
|


Rehearing Denied June 19, 1980.


Synopsis
Applicant sought variances from building restriction imposed
by city's zoning code. The Circuit Court, Dade County,
George Orr, J., required city to grant variances, and city
appealed. The District Court of Appeal, Schwartz, J., held that
alleged hardship, i. e., fact that unusual triangular shape of
property rendered it simply and practicably impossible for it
to be developed in accordance with existing regulations, was
not “self-created,” thus precluding relief.


Affirmed.


Procedural Posture(s): On Appeal.


Attorneys and Law Firms


*1127  Robert D. Zahner, Coral Gables, for appellant.


*1128  Starr W. Horton, Miami, for appellee.


Before SCHWARTZ, NESBITT and PEARSON, DANIEL,
JJ.


Opinion


SCHWARTZ, Judge.


Coral Gables appeals from a final judgment requiring it
to grant the plaintiff-appellee four variances from building
restrictions imposed by the city's zoning code. The variances,
which deal with set-back requirements and building and
wall height limitations, were ordered because, as appeared
without contradiction below, the unusual triangular shape of
the plaintiff's property rendered it simply and practicably
impossible for it to be developed in accordance with the
existing regulations.


 It is, of course, well-recognized that the irregular shape or
other peculiar physical characteristic of a particular parcel
constitutes a classic “hardship” unique to an individual owner
which justifies, and in some cases requires the granting of
a variance. Forde v. City of Miami Beach, 146 Fla. 676,


1 So.2d 642 (1941); see Leveille v. Zoning Board of
Appeals, 145 Conn. 468, 144 A.2d 45 (1958); Downey v.


Grimshaw, 410 Ill. 21, 101 N.E.2d 275 (1951); City of
Baltimore v. Sapero, 230 Md. 291, 186 A.2d 884 (1962); 3
Anderson, American Law of Zoning s 18.34 (2nd ed. 1977).
The appellant does not really take issue with this rule or with
its clear application to the case at bar.


 The city does contend, however, relying primarily upon


Elwyn v. City of Miami, 113 So.2d 849 (Fla. 3d
DCA 1959), cert. denied, 116 So.2d 773 (Fla.1959), that
the alleged hardship was “self-created,” thus precluding
relief, because the plaintiff purchased the property in its
present configuration with knowledge of the already-imposed


building restrictions. See Allstate Mortgage Corp. of Fla.
v. City of Miami Beach, 308 So.2d 629 (Fla. 3d DCA


1975), cert. denied, 317 So.2d 763 (Fla.1975); Crossroads
Lounge, Inc. v. City of Miami, 195 So.2d 232 (Fla. 3d DCA


1967), cert. denied, 201 So.2d 459 (Fla.1967); Friedland
v. City of Hollywood, 130 So.2d 306 (Fla. 2nd DCA 1961).
We do not agree with this position. Unlike the situation in
each of the cited decisions, the hardship involved here arose
from circumstances peculiar to the realty alone, unrelated
to the conduct or to the self-originated expectations of any
of its owners or buyers. See the discussion of the cases on
this issue from other jurisdictions in 3 Rathkopf, Law of


Zoning and Planning, s 39.02 (4th ed. 1979). 1  In this case,
therefore, as the court observed in Murphy v. Kraemer, 16
Misc.2d 374, 182 N.Y.S.2d 205, 206 (Sup.Ct.1958), “since
it is not the act of the purchaser which brings the hardship
into being, it is incorrect to charge him with having created
it.” It is undisputed that the appellee's predecessor in title,
who held the property when the restrictions were initially
imposed, would then have been entitled to the variances in
question. Compare Duval Productions, Inc. v. City of Tampa,
307 So.2d 493 (Fla. 2d DCA 1975), cert. denied, 317 So.2d 78
(Fla.1975) (predecessor compensated for “hardship” created
by condemnation). The “self-imposed” hardship doctrine
thus does not apply. We endorse the principle stated in
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Harrington Glen, Inc. v. Municipal Board of Adjustment,
52 N.J. 22, 243 A.2d 233, 237 (1968):


As we indicated in Wilson v. Borough of Mountainside,
42 N.J. 426, 452-453, 201 A.2d 540 (1964), when neither
the owner *1129  of the lot at the time of adoption of the
zoning ordinance . . . nor a subsequent owner, did anything
to create the condition . . . for which the variance is sought,
a right to relief possessed by the original owner passes to
the successor in title. Such right is not lost simply because
the succeeding owner bought or contracted to buy with
knowledge of the . . . restriction. See 2 Rathkopf, Law of
Zoning & Planning, c. 48, p. 48-20 (3d ed. 1966). (e. s.)
Accord, Landmark Universal, Inc. v. Pitkin County Board
of Adjustment, 40 Colo.App. 444, 579 P.2d 1184, 1185
(1978) (“If a prior owner would have been entitled to a
variance at the time the zoning ordinance was passed, that


right is not lost to a purchaser simply because he bought
with knowledge of the zoning regulation involved.”);
School Committee v. Zoning Board of Review, 86 R.I. 131,
133 A.2d 734, 737 (1957) (“The zoning law deals with
the use of land. The time when the land was acquired is


not pertinent in determining its proper use.”); Denton v.
Zoning Board of Review, 86 R.I. 219, 133 A.2d 718, 720
(1957) (“The question of whether an applicant is entitled
to a variance because of hardship flowing from a literal
application of the terms of the ordinance is in no way
dependent upon his knowledge or lack of knowledge of the
existence of zoning restrictions affecting the land.”).


Affirmed.


All Citations


383 So.2d 1127


Footnotes


1 Rathkopf's summary of these decisions at s 39.02(3) aptly characterizes the Florida cases as well:


Despite the fact that some courts have used language which, taken upon its face, would indicate that
even where a unique hardship existed with respect to land which would have warranted the person owning
that property prior to the enactment of the ordinance to apply for and receive a variance, the mere act of
purchase with knowledge of the ordinance may alone bar the purchaser from the same relief, it is apparent
that few higher court decisions have actually so decided. In each case in which the refusal of a variance
was upheld and in which such language was used, the facts showed either that there was an affirmative
act which created the hardship peculiar to the property involved or that there was insufficient evidence as
to at least one of the elements required for the grant of a variance.


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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172 So.2d 820
Supreme Court of Florida.


R. H. BURRITT, Petitioner,


v.


Bob HARRIS, Ray Greene, Lem Merrett, Julian


Warren and Fletcher Morgan, as and constituting


the Board of County Commissioners of Duval


County, Florida, and John H. Crosby, as Zoning


Director of Duval County, Florida, Respondents.


No. 33670.
|


March 17, 1965.


Synopsis
Suit by owner of property zoned residential for an injunction
prohibiting county officials' enforcement of any zoning
regulation against his property more restrictive than industrial
‘A’. The Circuit Court dismissed the suit and the District


Court of Appeal, 166 So.2d 168, affirmed. On certiorari,
the Supreme Court, Caldwell, J., held that the petitioner had
sustained the burden of proving that his property which was
adjacent to an airport was unsuitable for a classification more
restrictive than industrial ‘A’.


Decision of District Court quashed and cause remanded for
further proceedings.


Ervin, J., dissented.


Attorneys and Law Firms


*821  Delbridge L. Gibbs, of Marks, Gray, Yates, Conroy &
Gibbs, Jacksonville, for petitioner.


J. Henry Blount and Thomas D. Oakley, Jacksonville, for
respondents.


Opinion


CALDWELL, Justice.


This cause is here on petition for writ of certiorari to review
the decision of the District Court of Appeal, First District,
*822  holding the respondents did not abuse their authority in


declining to rezone petitioner's property. We have jurisdiction.


Petitioner owns sixty-five (65) acres of unimproved land,
the western and southern boundaries of which abut Imeson
Municipal Airport of the City of Jacksonville. The property in
question is zoned residential ‘A’ although, with the exception
of the airport, the predominant zoning in the general vicinity
is industrial ‘B’, suited to industries creating noise, smoke
and odors. A small parcel is zoned industrial ‘A’, the most
restrictive of the two industrial zones, and the remaining
portion including petitioner's property and some fifteen or
twenty homesites, is zoned residential ‘A’, the most restrictive
of five residential zones. The record indicates seven petitions
to rezone other lands in the general area to industrial ‘A’ have
been granted by respondents.


The uncontradicted testimony, including that of the
respondents, shows the property to be unsuitable for
residential use because of the noise from the airport and
the obnoxious odor from a nearby pulp and paper plant. In
1962, prior to an expansion of the airport facilities, there
were 98,960 take-offs or landings at the airport. It was shown
that neither Federal Housing Administration nor Veterans
Administration mortgage loans would be available for home
construction.


Petitioner filed several applications for relief by way of
rezoning from residential ‘A’ to industrial ‘A’, all of which
were denied. He then brought suit seeking an injunction
against the respondent prohibiting their enforcement of any
zoning regulation more restrictive than industrial ‘A’. The
Circuit Court dismissed the suit and the District Court of
Appeal affirmed on the ground that the zoning of the property
for residential use was ‘fairly debatable’ and the petitioner had
failed to show such zoning to be arbitrary. We must disagree.
 The respondents admitted in argument the property was unfit
for residential use but they contended that the petition for
rezoning was premature, since the airport might be moved to
another location, and that to allow rezoning could create an
airport hazard. Respondents urged consideration of the fact
that the property was zoned residential ‘A’ when the petitioner
acquired it in 1956 and has appreciated in value since that


time. We find no merit in these contentions. 1


 It is not established that the zoning restriction here imposed
bears substantially on the public health, morals, safety or
welfare of the community. In Forde v. City of Miami Beach,
146 Fla. 676, 1 So.2d 642, 646 (1941) this Court held:
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‘Restrictions on private property must be
kept within the limits of necessity for the
public welfare or it will be recognized


as an unlawful taking. Averne Bay
Constr. Co. v. Thatcher, 278 N.Y. 222,
15 N.E.2d 587, 117 A.L.R. 1110. And
when property, restricted to a defined
use by a zoning ordenance, changes its
physical character from natural causes to
the extent that it is no longer adaptable
to the use it is zoned for, then it becomes
the duty of the zoning board to relax
its restrictions to prevent confiscation
just as much so as in the case where
the regulation was invalid in the first
instance. See State ex rel. Taylor v. [City
of] Jacksonville, supra [101 Fla. 1241,
133 So. 114]; Ex parte Wise, 141 Fla.
222, 192 So. 872.’


 The same rule applies where changes in the character of the


community have occurred. In Tollius v. City of Miami, 96
So.2d 122, 124, 126 (Fla.1957) we held:


*823  ‘It may be that when the zoning
ordinance was passed this need existed
and the legislative act could not have
been defeated or thwarted because then it
could have been fairly debated. But the
need twenty years later seems to have
been so dissipated by the intervening
phenomenal growth of the City of Miami
that it is now so out of proportion to
the interference with the use of the
appellant's property that the exercise of
the police power cannot be upheld.’


The evidence that industrial use of petitioner's property would
increase the hazardous condition surrounding the airport is
not convincing. On that point, one of the airport zoning
commissioners testified there was some concern over the


‘stacks and smoke being produced by St. Regis' paper mill
and that the Airport Zoning Commission had discussed the
need for controlled zoning around the airport but that, so
far as hazards are concerned, he believes the Airport Zoning
Commission does not ‘control useage of land but only height.’
The county engineer and zoning director testified he had
several times recommended against granting the petitioner's
application, ‘not because of the proximity to the airport’ but
for other reasons. It seems clear the respondents' decision to
continue the residential zoning of the petitioner's property was
not motivated by a fear of increased hazard around the airport.
 The constitutional right of the owner of property to
make legitimate use of his lands may not be curtailed by


unreasonable restrictions under the guise of police power. 2


The owner will not be required to sacrifice his rights absent a
substantial need for restrictions in the interest of public health,


morals, safety or welfare. 3  If the zoning restriction exceeds
the bounds of necessity for the public welfare, as, in our
opinion, do the restrictions controverted here, they must be


stricken as an unconstitutional invasion of property rights. 4


 The petitioner sustained the burden of proving his property
was unsuitable for classification more restrictive than
industrial ‘A’. The respondent failed to demonstrate the
question was debatable.


 It is not the function of a court to rezone property but,
the facts and circumstances of this cause considered, it is
our function to determine at what point zoning restrictions
become arbitrary. The evidence having conclusively shown
the petitioner's property to be unfit for residential purposes,
it is our view the petitioner's rights should be settled here
by holding the respondents are required to rezone petitioner's
property to a classification not more restrictive than industrial
‘A’.


The decision of the district court is quashed and the cause is
remanded for further proceedings in accord with the views
herein expressed.


It is so ordered.


THOMAS, Acting C. J., and ROBERTS and O'CONNELL,
JJ., concur.


ERVIN, J., dissents.
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Footnotes


1 Oka v. Cole, 145 So.2d 233, 236 (Fla.1962); and Forde v. City of Miami Beach, 146 Fla. 676, 1 So.2d 642
(1941).


2 State of Washington ex rel. Seattle Title Trust Company v. Roberge, 278 U.S. 116, 49 S.Ct. 50, 73 L.Ed.
210; State ex rel. Helseth v. DuBose, 128 So. 4, 99 Fla. 812.


3 Tollius v. City of Miami, Fla., 96 So.2d 122, 125, citing City of Miami Beach v. Lachman, Fla., 71 So.2d
148.


4 Blitch v. Ocala, 142 Fla. 612, 195 So. 406.
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