
CITY OF BONITA SPRINGS, FLORIDA 
ORDINANCE NO. 16-12 

AN ORDINANCE OF THE CITY OF BONITA SPRINGS, FLORIDA, TO REPEAL IN 
ITS ENTIRETY BONITA SPRINGS ORDINANCE NO. 04-02, GRANTING A 
FRANCHISE WITH COMCAST CABLEVISION OF THE SOUTH, INC., PURSUANT 
TO THE CITY OF BONITA SPRINGS, FLORIDA CABLE TELEVISION ORDINANCE; 
PROVIDING FOR AN EFFECTIVE DATE. 

WHEREAS, in 2003, the City of Bonita Springs City Council adopted a cable television 
franchise with Comcast Cablevision of the South which at the time was consistent with federal and 
state law; and 

WHEREAS, in 2007, pursuant to Florida Statutes§ 610.105, if an incumbent cable or video 
service provider has been granted a state-issued certificate of franchise authority that the 
municipality, any obligation under any existing municipal franchise that exceeds the obligations 
imposed on the certificate holder in the area covered by the certificate shall be against public policy 
and void; and 

WHEREAS, this ordinance has proven out of date; and 

WHEREAS, City Council desires to repeal in its entirety the City of Bonita Springs Cable 
Television Franchise Ordinance. 

THE CITY OF BONITA SPRINGS HEREBY ORDAINS: 

1. Bonita Springs Ordinance No. 04-02, as set forth in Exhibit A, attached hereto, is hereby 
repealed in its entirety and upon the effective date of this ordinance, the terms and 
conditions thereof are of no further force and effect. 

2. The effective date of this ordinance shall be thirty (30) days from its adoption date. 

DULY PASSED AND ENACTED by the City Council of the City of Bonita Springs, Lee 
County, Florida, this 17th day of August, 2016. 

Vote: 
DeWitt Aye Quaremba Aye 
Forbes Aye Simmons Aye 
Gibson Aye Slachta Aye 
O'Flinn Aye // , / 

Date filed with City Clerk: ----=0a.....+-l ;G_________u,__......._,! 1/ !/; 
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Exhibit A. 
CABLE TELEVISION FRANCHISE AGREEMENT 

BY, BETWEEN AND AMONG 
THE CITY OF BONITA SPRINGS, FLORIDA. AND COMCASTCA.BLEVISION OF THE 

SOUTH, INC. 

CITY OF BONITA SPRINGS ORDINANCE NO. 04 02 

A.N ORDINANCE OF THE CITY OF BONITA SPRINGS, CREATING THE FRANCHISE 
A.GREEMENT, BY, BETWEEN AND AMONG THE CITY OF BONITA SPRINGS, FLORIDA. 
AND COMCAST CABLEVISION OF THE SOUTH, INC., PURSUANT TO THE CITY OF 
BONITA. SPRINGS, FLORIDA. CABLE TELEVISION ORDINANCE A.ND GRANTING A. 
FRANCHISE TO O'JIJN, OPERATE AND MAINTAIN A. CABLE TELEVISION SYSTEM IN 
THE CITY OF BONITA SPRINGS, FLORIDA., A.ND SETTING FORTH CONDITIONS 
ACCOMPANYING THE GRANT OF SUCH FRANCHISE AND PROVIDING FOR 
REGULATION AND USE OF SUCH SYSTEM. 

THIS AGREEMENT, effective the 20111 day of Febnmry, 2004, is by and beti.veen BONITA SPRINGS, 

FLORIDA (the "City") and COMCAST CABLEVISION OF THE SOUTH, INC., (hereinafter "Comcast" or 

"Franchisee"). 

WHEREAS, pursuant to the Communications.A.ct of 1934, as amended, 47 U.S.C. § § 521 et seq., the 

City may grant or rene1.v a Franchise to construct, operate and maintain a Cable Television System; and 

WHEREAS, on December 17, 2003, the City Council of the City of Bonita Springs, Florida ("Council"), 

adopted Ordinance No. 03 23, providing for the issuance and regulation of cable television franchises for, and 

the installation, construction and operation of Cable Television Systems within the City; and 

WHEREAS, Comcast is currently operating within the City pursuant to the transitional agreement 

beti.•1een the City and Lee County; and 

WHEREAS, Comcast desires to obtain a Franchise to construct, install, maintain, and operate a Cable 

System within the incorporated area of the City of Bonita Springs; and 

'ftJHEREAS, the Franchise granted herein shall supercede any other agreement or franchise 

previously granted to Comcast for the installation, construction or operation of a Cable System in the City; and 

WHEREAS, the construction, installation, maintenance, and operation of such a System involves the 

use and occupation of the Streets of the City, over which the City e:Xercises go\1ernmental control; and 

'NHEREAS, the Council has e11aluated Comcast's request in light of the requirements of Federal and 

State law and the Ordinance, and has conducted a public hearing concerning Comcast's request; and 

WHEREAS, the Council has relied on Comcast's representations both orally made on the record at a 

public hearing and written and has considered all information presented to it by Comcast, the City Staff, the 

City's consultants, and tho public; and 

WHEREAS, based on said representations and information, the Council has determined that a grant 

of a none:Xclusive Franchise to Comcast to construct, install, maintain and operate a Cable Tele11ision System 

in the City, subject to the terms and conditions set forth heroin and in tho Ordinance is consistent with the 

public interest; and 
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B. 

C. 

D. 

E. 

F. 

'A'HEREA.S, in consideration of the City's grant of a Cable Tele\/ision Franchise to Comcast to own, 

construct, install, maintain and operate a Cable System within the City, and to use and occupy the Streets of 

the City for that purpose, and in consideration of Comcast's promise to pro¥ide Cable Service to residents of 

the City pursuant to the terms and conditions set forth herein, and in consideration of the promises and 

undertakings herein, and other good and ¥aluable consideration, the receipt and the adequacy of which is 

hereby acknowledged, the Franchise is hereby granted; and 

WHEREAS, the City and Comcast ha\/e reached agreement on the terms and conditions of this 

Franchise Agreement. 

NOW, THEREFORE, IN CONSIDERATION OF THE MUTUAL BENEFITS, COVENANTS, 
PROMISES AND CONDITIONS CONTAINED HEREIN, THE CITY OF BONITA SPRINGS HEREBY 
ORDAINS, AND COMCAST AGREES, THAT: 

SECTION 1: The abo\/e recitals are true, correct, and incorporated herein by ref.erence. 

SECTION 2: Definitions 

E>mept as otherwise pro¥ided herein, the definitions in Section II of the City's Ordinance No. 03 23, as 

such existed as of the Effecti¥e Date of this Franchise ,t\greement, shall govern this Franchise Agreement. In 

addition, the following definitions shall apply: 

Ordinance shall mean Ordinance No. 03 23, as such existed as of the Effective Date of this Franchise 

.t\greement. 

Franchisee shall ha¥e the meaning set forth in the preamble, abo\/e. 

Franchise Area shall mean the entire incorporated area within the legal boundaries of the City as defined in 

the Ordinance. 

Non Public School shall mean any school serving grades K 12 (as defined in Chapter 205.022(6)(b), Florida 

Statutes) in the Franchise Area that is not a public school and receives funding pursuant to Title I of the 

Elementary and Secondary Education Act of 1965 (20 U.S.C. 6301, et seq.), as may be amended. For 

purposes of this Franchise Agreement, "Non Public School(s) expressly excludes any 'home school'." 

Charter School shall mean that all charter schools in Florida shall be part of the State's program of public 

education. All charter schools in Florida are public schools. A charter school may be formed by creating a 

new school or converting an existing public school to charter status. A public school may not use the term 

"charter" in its name unless it has been appro•.ied under Fla. Stat§ 1002.33. 

State of the Art shall mean that level of Cable System technical performance, equipment, components and 

service (without ref.erence to the content of service) equal to that, which has been implemented by Franchisee 

on any Cable System operating in Lee County. Nothing herein shall be construed to require Franchisee to 

employ any specif.le transmission technology. 

Grant of FranGhise 
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Comoast aooepts all terms and oonditions of the Ordinanoe as of the Effeotive Date of this Franohise 

Agreement unless expressly provided otherwise herein. In the e•.ient of a disorepanoy between this Franohiso 

Agreement and tho Ordinanoe, the express provision of this Franohise Agreement shall oontrol. The parties 

expressly aoknowlodge that the Franohisee's obligations under this Franohise Agreement may not be 

unilaterally altered, whether by resolution, proolamation, or amendment of the Ordinanoe unless otherwise 

stated herein or by applioable Federal or State law. 

B. Subjeot to the terms of this Franohise Agreement, tho City hereby grants Comoast a Franohise for the right 

and privilege to own, oonstruot, install, maintain and operate a Cable Television System within the Franohise 

Area,. 

C. Tho Cable System herein franohised shall be used and operated only for the purpose of providing Cable 

Servioes, exoept that nothing in this Franohise Agreement shall be oonstrued to prohibit Comoast from offering 

any servioe over its Cable Television System that is not prohibited by Federal or State law, provided all lawful 

requirements for City authorization or registration requirements are satisfied, nor shall anything in this 

Franohise Agreement be oonstruod as a limitation on the City's right to exercise its lawful authority with 

respeot to providers of sable, teleoommunioations and information servioes. 

D. The first sentenoe of Ordinanoe Seotion 111.C.4 shall not apply to the Franohisee, nor in any way alter the 

respeotive rights of the parties, nor modify the obligations, evidentiary burdens, or applioable standards in any 

oourt or administrative prooeeding involving the parties hereto. 

SECTION 4: Torm of franchise 

This Franchise shall be for a period of twelve (12) years unless otherwise sooner terminated or 

otherwise extended in accordanoo 1Nith tho terms of this Franohise Agreement. The Franohise shall 

oommenoe upon the date of tho Counoil resolution approving tho grant of tho Franohise, provided the City is in 

reoeipt of tho written aooeptance required pursuant to Seotion Ill, all payments due as of tho effeoti•.io date and 

evidenoe of all insuranoo and bonds as required pursuant to Section X and XI. 

SECTION 5: Non Exclusi•.ie franchise 

The Franchisee's right to use and occupy the Streets shall be non exclusive, and tho City, in 

aooordanoe with applioable law, reserves the right to grant a Franohise or other use of said Streets, or any 

portions thereof, to any person, inoluding the City, at any time during the term of this Franohise Agreement. 

SECTION 6: Subject to federal Law, State Law and Local Law 

This Franchise Agreement is subjeot to and shall be governed by all terms, conditions and provisions 

of the Communioations Ast, any amendments thereto, and any other applioable provisions of Federal, State or 

looal law. 
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SECTION 7: FFanGhisee SubjeGt to Other laws, PoliGe Po11Jer 

rt. The Franchisee is subject to and agrees to comply with all applicable local, City, State and Federal 

la1Ns, Ordinances, rules, regulations, and orders. 

B. The Franchisee shall at all times be subject to the la1nful exercise of the police power of the City. 

Nothing in this Franchise Agreement shall ee construed as a limitation of the City's authority to 

exercise such power in any lawful manner. 

SECTION 8: Reservation of Rights 

The City reserves the right to acquire, purchase, own and/or operate a Cable System to the extent 

permitted by Federal, State and local law. 

SECTION 9: lnsuranGe 

N
I\ 

. The Franchisee shall obtain and maintain insurance of the types and minimum amounts required in 

Section X of the Ordinance in such a manner as to comply with each and every requirement of said 

Section. 

B. The Franchisee shall provide proof to the City Manager of compliance with this Section 9 as of the 

date of the Council resolution approving the grant of the Franchise. 

SECTION 10: lndemnifiGation of the City 

Pursuant to Section IX B. of the Ordinance, Franchisee agrees to indemnify, defend and hold 

harmless the City, its officers, Councils, Commissioners, agents and employees from any and all actions, 

claims, suits, penalties and judgments for damages at law or equity of any nature whatsoever arising out of or 

through, Franchisee's enjoyment or exercise of the Franchise granted hereunder, regardless of whether the 

act or omission complained of is authorized, allowed or prohibited by the Ordinance or the Franchise 

Agreement; provided, howe11er, that Franchisee's oeligation hereunder shall not extend to any claims caused 

by the misconduct or negligence of the City, its officials, Councils, Council, agents, Commissioners or 

employees or any claim caused by or arising out of the operation or programming of any Access Channel(s), 

including copyright, which is outside of Franchisee's control. This provision includes, but is not limited to, any 

claim arising out of copyright infringements or a failure by the Franchisee to secure consent from the owners, 

authorized distributors, or providers of programs to be delivered by the Cable System, claims arising out of 

Section 638 of the Communications Act, 47 U.S.C. § 558, and claims against the Franchisee for invasion of 

the right of privacy, defamation of any person, firm or corporation, or the violation or infringement of any 

copyright, trademark, trade name, service mark or patent, or of any other right of any person, firm or 

corporation or any suit, claim or demand for violation of any law that arises from Franchisee's operation of the 
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System in the City inoluding, but not limited to, the provision or failure to provide ohannels, faoilities and 

servioes to handioapped persons. Franohisee shall obtain the approval of the City Attorney, of any oounsel to 

be retained to represent the City's interest pursuant to this Seotion, whioh approval shall not be unreasonably 

withheld. The City agrees to notify Franohisee, in writing, within ten (10) days of the City reoeiving notioe, of 

any issue it determines may require indemnifioation. Nothing in this seotion shall prohibit the City from 

partioipating in the defense of any litigation by its own oounsel at its own oost. 

SECTION 11: Construction Bond 

Prior to any Cable System oonstruotion, upgrade, rebuild or other work in the Streets e:xoluding work 

oonneoted with normal operation and maintenanoe of the System, Franohisee shall furnish a oonstruotion 

bond in fa11or of the City, in an amount equal to the lesser of the projeoted oost of oonstruotion or One 

Hundred Thousand ($100,000.00) Dollars. If suoh oonstruotion bond is not furnished to the City ten (10) days 

prior to the start of any suoh oonstruotion, oonstruotion shall be delayed until suoh time as the oonstruotion 

bond is provided in a form reasonably aooeptable to the City Manager. The oonstruotion bond must be in a 

form approved by the City Manager or his/her designee, whioh approval shall not be llnreasonably 1.vithheld. 

The oonstruotion bond shall be maintained until said oonstruotion work is oompleted and the System fully 

aotivated and for a period of twelve ( 12) months thereafter. Franohisee shall notify the City Manager in writing 

when it believes the oonstruotion has been oompleted and aotivated in the entire franohise area and the date 

on whioh it believes the bond may be eliminated pursuant to this Seotion 11. 

SECTION 12: Use of Streets 
I\.,. Franohisee agrees at all times to comply with and abide by all generally applicable and la1,'lflll 

provisions of the Code of the City. 

B. Franchisee's Cable System distribution facilities shall be installed and maintained underground where 

other teleoommunications, cable, communications, information, pO\ver, electric and any utility facilities 

are also located underground. 

C. Franchisee shall utilize, with the owner's permission, e:xisting conduits, poles, or other facilities 

whenever economically and technically feasible in Franchisee's reasonable business judgment. The 

Franchisee has the duty and the responsibility to obtain or establish the existence of an easement, 

license, or dedication for an applicable use. 

D. All of Franchisee's transmission lines, equipment, structures and other facilities shall be installed, 

looated and maintained so as to cause minimum interference with the rights and convenience of 

property owners. 

E. All safety practices required by applicable Federal, State or local law or accepted industry practices 

and standards shall be used during construction, maintenance and repair of the Cable System. 

F. As required by the City, and upon receipt of written notice from the City, Franchisee shall remo11e, 

relocate, replace or modify, at its own e:xpense (e:xcept as otherNise required by law) its facilities 
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within any public street as set forth in the Ordinance; provided, however, should the City require such 

removal, relocation, replacement, or modification in order to construct and install its o~n competitive 

Cable TV System, then the City shall pay said e:lCpense. 

G. Before commencing any construction on or otherwise disturbing any private property or public Streets 

as a result of its construction or operations, Franchisee shall obtain any required permits and pay any 

required fees in accordance with applicable law. Franchisee shall, at its oi.•m e:lCpense, restore such 

property pursuant to the requirement of the Ordinance and the conditions of the permit. If such 

restoration is not performed in a reasonable and satisfactory manner within thirty (30) days or such 

time as specified in the permit, the City may, after prior written notice to Franchisee, cause the repairs 

to be made at Franchisee's e:lCpense. 

In the event of an emergency situation within the rights of way or on public roads where Franchisee's 

facilities are located and the City needs to move or remove Franchisee's facilities, the City shall make 

a good faith effort to provide notice to Franchisee of the need to perform such emergency work in the 

event Franchisee may be able to undertake such work. Howe11er, if the City is required to perform 

emergency Street work requiring relocation of Franchisee's facilities in the Streets, then Franchisee 

shall reimburse the City for its reasonable costs associated with such relocation. 

I. Franchisee shall not place facilities, equipment or fi:lCtures where they will unreasonably interfere with 

the facilities or equipment of any other companies lawfully using the public rights of way serving the 

residents of the City. All such facilities, equipment or fi:lCtures placed in any public street or public 

right of way shall, to the best of Franchisee's ability, be placed in a manner so as not to interfere i,vith 

use of the public street. 

J. The Construction Bond required pursuant to this Franchise Agreement shall not reduce Franchisee's 

obligation to pay any and all applicable permit fees generally required by the City of other entities 

accessing or using the public rights of way unless otherwise e:lCpressly provided by applicable law. 

SECTION 13: MiRimum System FaGilities aRd ServiGes. 

Set forth below are the terms and conditions that the parties agree to abide by for "Minimum System 

Facilities and Services" during the term of this Franchise Agreement: 

A. Franchisee agrees that it will meet with City staff within the si:lCty (60) day period prior to the fifth and 

eighth anniversary of the issuance of this Franchise Agreement, upon the City's written request, in 

order to review and discuss the status of the Cable System in relation to State of the Art. Franchisee 

may agree to make such technically and commercially feasible improvements to its System as may 

be requested by the City. If Franchisee believes that a particular improvement requested by the City 

is not commercially a11ailable or is financially infeasible for any reason, it will, upon written request, 

provide information to the City supporting its position. If the City and Franchisee disagree as to the 

commercial availability or financial feasibility of a particular improvement, the City may provide notice 

stating that it believes that such an improvement is appropriate and may consider Franchisee's 

response during renewal. Should the Franchisee upgrade its Cable System consistent with the City's 
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request, the parties may agree that the Term of this renewal Franchise Agreement may be extended 

by the City for an additional period. 

B. As of the effective date hereof, Franchisee's Cable System shall be able to pass frequencies of at 

least 750 MHZ; have a minimum channel capacity of seventy eight (78) analog video channels or the 

equivalent thereto; and have video channel capability in the amount necessary to satisfy the access 

channel requirements set forth in Section 17 hereof. Additionally, any extension of the System 

required pursuant to Section 20 hereof, Franchisee shall provide the same capacity as set forth above 

so that the same level of service and products are available to all of Franchisee's Subscribers in the 

Gity,-

C. City Government Facilities. 

1. Franchisee agrees to provide, at minimum, one (1) cable drop per location listed in Exhibit A, 

including installation and Basic Cable SeF\•ice, the Cable Programming Service Tier ("CPST" 

or the equivalent comprising the next level of programming seF\1ice above the most basic tier) 

and all City and Lee County government and educational channels provided in the City, 

notwithstanding the tier any such channels as may be assigned, without charge for 

installation or service to each and e11ery government building in the Franchise Area within 200 

feet of Franchisee's Cable System. SeF\•ice extensions beyond 200 feet shall be at the City's 

expense based upon Franchisee's actual costs. 

2. If the new City Hall is located within the then existing footprint of Franchisee's Cable System, 

Franchisee will provide one (1) cable drop and service in accordance with Subsection 13.C.1, 

above. If the new City Hall is located outside the then existing footprint of Franchisee's Cable 

System, the City shall reimburse Franchisee for no more than the actual cost of extending its 

Cable System to the new City Hall. In addition, if the City gives Franchisee written notice 

prior to construction of its desire to ha11e the new City Hall •.vired for cable service, Franchisee 

shall cooperate with the builder to install cable facilities during construction. 

3. Franchisee agrees to provide free cable modem service to one outlet in City buildings, in up 

to 10 locations, including any locations in the new City Hall. A City building is a building which 

is used and occupied by the government of Bonita Springs or any other go11ernmental entity 

of which is using the building by an inter local agreement with the City of Bonita Springs and 

not to any private entity for its proprietary use. The City shall be responsible for pro11iding all 

computers and internal networking equipment and services necessary to utilize the cable 

modem service. Upon construction of the new City Hall, the City shall be entitled to up to five 

additional outlets for cable modem seF\1ice in the new building. 

4. Comcast agrees to provide one free high speed cable modem and high speed cable Internet 

service to each of ten (10) City Government facilities chosen by the City, provided that any 

such facility is within Comcast's high speed cable service area and can be served by a 

standard installation 
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D. School Commitments. 

VVhere Franchisee's plant is: (a) the closest franchised cable operator to any K 12 public, 

charter or Non Public School, e:imluding "home schools," and (b) the school is within 200 feet 

of Franchisee's coaxial distribution plant, Franchisee hereby agrees to pro1,ide one free cable 

drop and installation and free Basic and Cable Programming Service Tier ("CPST" or the 

equivalent comprising the next level of programming service abo1,e the most basic tier) and 

all City and Lee County government and educational channels at no charge to those schools. 

Franchisee also agrees to offer 1 free cable modem and high speed Internet service to each 

such school, provided that the school shall be responsible for 1.vhate1,er computer equipment 

may be necessary to use the service and to connect to the modem. Any K 12 public, charter 

and/or Non Public Schools constructed after the Effecti•,e Date hereof, that is not within 200 

feet of Franchisee's plant shall, upon 1,witten request, be provided with installation at no more 

than the Franchisee's direct cost. However, where Franchisee receives reasonable prior 

written notice of the construction of a new school, Franchisee shall cooperate with the builder 

to install all cable related facilities during construction so as to allow for activation of Cable 

Services simultaneous with occupancy of the school. If any internal wiring installation is 

requested to serve additional outlets in any school, it will be provided at no more than 

Franchisee's actual cost. Internal wiring will be provided without charge if Franchisee is 

provided sufficient notice to coordinate with other comparable electrical wiring installation in 

cases of new construction or substantial rehabilitation of existing schools in the City. 

E. Franchisee agrees not to seek to recover the cost for the connections provided pursuant to 

subsections B. and C. above as external or other costs nor shall such costs be considered fees or 

taxes,. 

F. All video signals received for transmission that contain closed circuit captioning information for the 

hearing impaired and non English translations shall in turn contain such information in the form 

received when transmitted by Franchisee to its Subscribers of the System under applicable Federal 

and State law. 

G. Franchisee shall comply fully with all applicable laws concerning handicapped or disabled persons. 

H. Standard installation shall consist of a drop, not exceeding 125 feet from the cable plant to the 

nearest part of a Subscriber's residence or, if a commercial Subscriber, the nearest part of the 

Subscriber's place of business. 

I. A Franchisee shall make cable service available to every dwelling within the Franchise Area as 

defined in this Franchise Agreement unless prohibited by a private property owner from doing so; 

provided that such dwelling is in an area of density of at least twenty five (25) dwelling units per cable 

mile and within 125 feet of Franchisee's existing Cable System. Density per cable mile shall be 

computed by dividing the number of dwelling units in the area by the length, in miles or fractions 

thereof, of the total amount of aerial or underground cable necessary to make service available to the 
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dwelling units in sush area in assordanse with the Franshisee's reasonable System design 

parameters. 

SECTION 14: Teshnisal Standards 

Franshisee shall maintain and operate its Cable System, at a minimum, in full oomplianse with the 

standards and regulations of the FCC or other applicable Federal or State standards. Franshisee shall further 

comply with each of the following requirements: 

,4(. All antennae, supporting structures, and outside plants used in operating and maintaining 

Franchisee's Cable System within the Franshise Area shall comply with all generally accepted 

industry standards and all applicable Federal, State, and local lav,<s, Ordinance, rules, regulations and 

any applicable lease agreements executed by and between Franchisee and the City relating to tower 

structures and outside plants. 

B. ,i\11 sonstruotion, installation and maintenance of Franchisee's Cable System shall comply with the 

National Elestrioal Safety Code, the National Electrical Code, the Florida Building Code and all 

applicable State and losal laws, regulations, and accepted industry practises. 

SECTION 1 S: Proof of Performanse Tests 

Franshisee shall perform, at its own expense, the proof of performanse tests as required by FCC rules 

and Section XV C. of the Ordinance to demonstrate compliance with the requirements of that Section of the 

Ordinanse, this Franshise ,i\greement and FCC standards. Pursuant to Section XV C. of the Ordinance, 

Franchisee will provide proof of performance test results to the City Manager within thirty (30) days of receipt 

of a written request for sush results. 

SECTION 16: Assess Channels and Fasilities, INET and Go¥ernment Capital Support 

Set forth below are the terms and conditions that the parties agree to abide by for "Access Channels 

and Fasilities, INET and Government Capital Support" during the term of this Franchise ,4,greement: 

I\ re. ,4,ssess Channel Capacity. 

Use of shannel sapasity for educational and governmental ("EG") access shall be provided on the 

most basis tier of servise offered by Franchisee in aooordanoe with the Cable Act, Section 611, and as further 

set forth below. Franchisee does not relinquish its ownership of or ultimate right of control over channel 

oapasity by designating it for EG use. An EG access user whether an individual, edusational or 

governmental user acquires no property or other interest by virtue of the use of a channel so designated. 

Franchisee shall not exercise editorial sontrol over any edusational or governmental use of shannel sapasity, 

exsept Franchisee may refuse to transmit any access program or portion of an access program that contains 

obssenity, indeoensy, or nudity. The City shall be responsible for developing, implementing, interpreting and 

enforcing rules for EG Access Channel use. Franshisee shall not be liable for any slaims or damages 

whatsoever arising out of the use of EG Assess Channels by any person or the City. 

1. As of the Effective Date of this Franchise ,4,greement, Franshisee shall make available to the 

City the exslusive use of one (1) Assess Channel for Go11ernment Assess. A "Go11ernmental 

Access Channel" is a shannel designated for nonoommersial use by the City. It is the intent 
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of the parties that, said channel shall remain at the same location thro1.1gho1.1t the Term of this 

Franchise /\greement. Howe\'er, in the event that the Franchisee mo\'es the City Access 

channel to a different channel n1.1mber, Franchisee shall (a) reimb1.1rse the City for act1.1al 

reasonable costs and e*penses inc1.1rred by the City in connection with or related to the 

channel move, s1.1ch as a change to stationary and other pre printed materials, in an amo1.1nt 

not to e*ceed $1,500, and (b) ad'lertise on the original channel the channel mo\'e for a period 

of no less than thirty (30) days prior to the mo\'e and thirty (30) days after the mo•.ie if 

technically and legally feasible. Franchisee will 1.1se its reasonable best efforts to p1.1blicize 

s1.1ch channel change as part of any ordinary printed or on air program listings it pro\'ides. 

2. As of the Effective Date of this Franchise Agreement, Franchisee shall make a\'ailable one 

ed1.1cational access channel on the Cable System. The ed1.1cational access channel shall be 

1.1sed to carry Lee Co1.1nty School Board programming. 

3. If, at any time d1.1ring the Term of the Franchise, the Government Access Channel is 

programmed for more than si* (6) ho1.1rs per day, Monday thro1.1gh Friday, betv.ieen the ho1.1rs 

of 8:00 a.m. and 10:00 p.m. with non character generated, non repetiti\'e locally prod1.1ced 

programming for si* (6) consec1.1ti'le weeks, the Franchisee shall provide to the City the 

e*cl1.1sive 1.1se of a second Go\'ernment Access Channel within ninety (90) days of receipt of a 

written req1.1est from the City, which provides the program logs doc1.1menting that the e*isting 

channel has met the trigger set forth herein. 

4. No sooner than one (1) year after the second Go•.iernment Access Channel is provided to the 

City, if the first Government Access Channel is not programmed as req1.1ired 1.1nder Section 

16.A.2. abo•.ie, then the second Go•.iernment Access Channel may, after notice to the City of 

not less than ninety (90) days, a1.1tomatically re\'ert back and be ret1.1rned to the 1.1se of 

Franchisee. However, 1.1nder no circ1.1mstances shall the City be denied the e*cl1.1si•.ie 1.1se of 

the first channel. 

5. Vl/ithin thirty (30) days of a written req1.1est of the City, Franchisee shall establish delivery of a 

signal from the location of the City Co1.1ncil meetings in order to cablecast li'le on the 

Go•.iernment Access Channel the City Co1.1ncil meetings. 

6. D1.1ring the Term of the Franchise, if Franchisee con\'erts all channels on the Cable System to 

digital channels and, th1.1s, no longer pro\'ides analog channels, Franchisee shall gi•.ie the City 

at least thirty (30) days notice before implementing s1.1ch change. On and after the date of 

s1.1ch change, the City shall ha'le the right, 1.1pon its written req1.1est, to 1.1se digital channel 

capacity on the "basic tier" eq1.1ivalent to the "spectr1.1m capacity", then c1.1rrently occ1.1pied by 

the analog Go\'ernment Access Channel(s) at the time s1.1ch change is made; provided the 

City meets the 1.1sage triggers set forth above in Section 16.A.3. for each digital channel of 

Access programming. For p1.1rposes of this Section 16.A.6., "Spectr1.1m capacity", shall mean 
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6 MHZ for each analog channel. In addition, Franchisee shall pro11ide to the City any and all 

equipment necessary for analog to digital con11ersion, at no cost to the City. 

7. Franchisee agrees that all Access Channels pro11ided to the City in accordance with this 

Section 16, will be pro11ided to Franchisee's Subscribers in the City as part of the IO'Nest tier 

of basic service and that, if programming information is supplied to Franchisee in writing by 

the City, Franchisee will use its reasonable best efforts to publicize such programming on the 

Access Channel as a part of any ordinary printed or on air program listings it pro11ides. 

8. All Go11ernment and Educational Access programming will be on the same channel(s) on 

Franchisee's System throughout the City. 

9. The City may cablecast character generated information on the City's designated Access 

Channel from the designated location in the City complmc at any time of its choosing. 

10. A Franchisee shall make a11ailable to all subscribers in the City, all County educational and 

go11ernment programming including, but not limited to County Council meetings. In no e11ent 

shall the City be entitled to more than P.¥0 (2) go11ernment and one (1) education channel. 

B. Go11ernmental Access Capital Support. 

1. Within sixty (60) days of the Effecti11e Date of this Franchise Agreement, Franchisee agrees 

to pro11ide to the City the list of equipment set forth on Exhibit B attached hereto and made a 

part hereof. Such equipment will allow the City to cablecast Council meetings li11e from the 

temporary facility located at the utility building and, when completed, from the permanent City 

Council facility. 

2. In addition to the equipment listed on Exhibit B, upon written request of the City, Franchisee 

agrees to hold two (2) training sessions per year for City designated employees to learn to 

operate the equipment. 

3. For the support of Go11ernmental Access equipment, Franchisee shall collect as a Subscriber 

pass through an amount equal to fi11e cents ($.05) per month per Subscriber throughout the 

Term of this Franchise Agreement. Remittance of such Subscriber pass through shall be 

made to the City on a quarterly basis throughout the Term. The Franchising Authority shall 

allocate such amount to Governmental Access Channel uses exclusively. 

(a) Franchisee may list this amount as a specific line amount on its monthly bills to its 

Subscribers. 

(b) The City may increase this amount no sooner than the first anni11ersary of this 

Franchise Agreement and no more often than e11ery three (3) years thereafter; 

pro11ided that (i) any such increase will not be more than fi11e cents ($.05) in any 

given three (3) year period, and (ii) the total per Subscriber, per month pass through 

shall ne11er exceed fifteen cents ($0.15) during the Term of this Franchise 

Agreement, and (iii) the City may only increase the monthly Subscriber pass through 

amount in an amount no greater than that implemented by Lee County after first 
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holding a public hearing on the matter where both the public and Franchisee shall 

have the opportunity to be heard on the issue and after providing the Franchisee with 

forty five (45) days advance notice of the City Council's final approval of such 

increase. 

(c) Franchisee agrees to provide upon request a semiannual report of the number of its 

Subscribers in the City to verify the monthly "Governmental support" payment or 

collection to the City. 

(d) \OJithin forty fi•;e (45) days of the end of the City's fiscal year, upon written request, 

the City shall pro11ide Franchisee with an annual report documenting the use of the 

previous year's E:G access funding and sharing the budgeted intended use for the 

current year. 

SECTION 17: CommoFGial loasod AGGoss 

Franchisee shall provide commercial leased access channels as required by Federal Law. 

SECTION 18: EmorgonGy Use of FaGilitios 
/1 Franchisee shall, at a minimum, comply with all FCC rules and regulations and such other procedures "· 

as may be agreed upon with the City, with respect to emergency use of facilities. 

B Franchisee shall install and operate all necessary E:AS equipment to receive, decode and encode 

digital emergency information, and to transmit the required information across all cable channels, as 

required by Federal law. In case of any emergency or disaster, as determined by the City, Franchisee 

shall, upon request of the City, make override capacity available to the City without charge for use 

during emergency or disaster periods in accordance 1.vith Federal law. 

C. Franchisee shall provide standby power generating capacity at the Cable System headend and be 

capable of providing at least two (2) hours of emergency power supply. 

SECTION 19: loGk out DoviGos 

Franchisee shall make available at a reasonable charge, to any of its residential Subscribers in the 

Franchise Area, upon the request of such Subscriber, a "parental guidance" or "lock out" device which shall 

permit the Subscriber, at his/her option, to eliminate the audio and visual transmissions from any channel 

reception to the extent technically feasible. 

SECTION 20: Line Extension PoliGy 

In accordance with Section 13(h) of this Agreement and Section XIV B. of the Ordinance, upon 

request and payment of all applicable charges, and provided that the requesting person gives 

Franchisee access to his/her premises in order to furnish, maintain and continue to offer Cable 

Ser.rice to that person, Franchisee shall, throughout the Term of this Agreement, promptly furnish, 

maintain, and continue to provide all Cable Ser.rices distributed over the System to any person at 

his/her place of residence within the City where there are at least twenty fi11e (25) occupied homes per 

cable mile, as measured from Franchisee's nearest distribution plant, and 1.vhere such residential 

location is not able to receive Cable Ser.rice by any other franchised cable operator. 
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B. Where ser.1ice is requested by a party(s) and the location of the requested services does not satisfy 

the density requirement set forth in subsection A abo•,e, and Franchisee's cable plant is the closest 

plant of any franchised cable operator, Franchisee shall make cable service available pro11ided the 

requesting party(s) pay the cost of construction between that point one hundred and twenty fi11e (125) 

feet from the plant and the location to be ser.1ed. 

C. Noti.t.iithstanding the abo11e requirements, Franchisee agrees to extend its cable System to the area 

generally known as San Carlos Estates. 

SECTION 21: Cable H8me 'Niring C8mmitments 

At minimum, Franchisee shall comply with FCC rules regarding cable home wiring, and any 

amendments thereto or hereafter adopted, from time to time. 

SECTION 22: FranGhisee Fee 

The parties recognize that on the Effective Date of this Franchise Agreement, the Florida 

Communications Services Tax Act preempts Section Ill L. of the Ordinance. If, however, the 

Communications Ser.1ices Tax Law is amended or repealed so that a local franchising authority is 

allowed to impose and collect franchise fees, then forty five (45) days after the effective date of any 

such statutory amendment or repealment, Section Ill L. of the Ordinance will become effective with 

respect to this Franchise Agreement or at such other time as stated in said amendment or repealment 

of the Communications Ser.1ices Tax La•.v. 

,,./1 At such time and in consideration of the privilege granted herein to use and occupy the Streets to 

own, construct, install, maintain and operate its Cable System, Franchisee shall pay to the City a 

franchise fee in the amount up to the maximum percentage permitted by the Cable Act or applicable 

Federal Law effective on such date as the Florida Communications Service Tax is repealed or 

otherNise amended, the City may then begin charging up to the maximum franchise fee allowed by 

law at that time. Provided after any transfer (other than a pro forma) or renewal of this franchise; 

however, that such increase is affirmatii.1ely imposed by the City after a public hearing where both the 

public and Franchisee are allowed to comment on the impact of the higher fee. Franchisee will pay to 

the City such higher amount effective with the next available billing cycle in which the higher charge 

may be placed on Subscribers' bills. 

B. Upon reasonable prior •.vritten notice, during normal business hours, at Franchisee's principal 

business office, within 3 years of when the franchise fee payment being audited was made, the City 

shall have the right to inspect the Franchisee's financial records used to calculate the City's franchise 

fees consistent with any applicable statute of limitations. 

C. Upon the completion of any such audit by the City, it shall pro11ide to the Franchisee a final report 

setting forth the City's findings in detail, including any substantiating documentation. In the event of 

an alleged underpayment, the Franchisee shall have thirty (30) days from the receipt of the report to 

provide the City with a written response agreeing to or refuting the results of the audit, including any 

substantiating documentation. Based on these reports and responses, the parties shall agree upon a 
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"Finally Settled Amount." For purposes of this Section, the term "Finally Settled Amount(s)" shall 

mean the agreed upon underpayment, if any, to the City by the Franchisee as a result of any such 

audit. If the parties cannot agree on a "Final Settlement Amount," the parties shall submit the dispute 

to a mutually agreed upon mediator ha11ing expertise in such matters within sixty (60) days of reaching 

an impasse. In the e¥ent an agreement is not reached at mediation, either party may bring an action 

to ha¥e the disputed amount determined by a court of law. 

D. Any "Finally Settled Amount(s)" due to the City as a result of such audit shall be paid to the City by the 

Franchisee within thirty (30) days from the date the parties agree upon the "Finally Settled Amount." 

Once the parties agree upon a Finally Settled Amount and such amount is paid by the Franchisee, the 

City shall ha11e no further rights to audit or challenge the payment for that period except in the e¥ent of 

a change in applicable law. The City shall bear the expense of its audit of the Franchisee's books and 

records. 

SECTION 23: Reports aRd Records 

Upon reasonable prior written request of the City Manager or his/her designee, Franchisee shall 

furnish the City with the information set forth under Section XXII.A of the Ordinance excluding any reports 

required pursuant to Section XX II A.2 (unless otherwise allowed by law under repeal of the Tax Act). 

SECTION 24: Right to IRspect Records aRd Facilities 

Franchisee shall maintain a complete set of books and records, including plans, engineering, 

accounting, financial, statistical, and customer service records as may be required by State or Federal 

law.-

B. The City shall ha¥e the right to inspect, at Franchisee's office books and records as may be required 

by the City to perform its regulatory responsibilities under this Franchise Agreement, the Ordinance or 

applicable Federal, State or local law (unless applicable law prohibits or limits the City's right to 

inspect certain Franchisee's books and records). The City agrees to carry out any such inspection 

during Franchisee's normal business hours and upon reasonable prior written notice and in the 

presence of a representati>1e of the Franchisee. Access by the City to Franchisee's books and 

records in order to perform its regulatory responsibilities shall not be denied on grounds that such 

books and records contain proprietary or confidential information. To the extent some information 

may be maintained outside of Lee County, Franchisee shall ha\1e a reasonable amount of time, notto 

exceed thirty (30) days, to make such information a¥ailable locally for re11iew. 

C. The City shall pro¥ide all books and records that it inspects under this Section 24, the degree of 

confidentiality such books and records are entitled to under Federal and State law. Franchisee's 

books and records shall not constitute public records, except to the extent required by Federal and 

State law. 

D. Pursuant to the Ordinance, the City shall ha¥e the right to inspect Franchisee's facilities so long as 

any such inspection is conducted (i) during Franchisee's normal business hours and in such a 

manner so as not to interfere with Franchisee's business operations; (ii) upon prior written notice, and 

(iii) in the presence of a representati¥e of Franchisee. 
Page 15 of 24 

U:\City Attorney\Ordinances\2016\16-12 Repeal 04-02 Comcast Franchise Agreement.doc 



SECTION 25: Customer ServiGe Requirements 

.A\. City and Franchisee agree that the "Customer Service Requirements" set forth in Section 

XVII of the Ordinance shall be followed. 

B. Liquidated damages for 11iolations of the customer service obligations. 

1. In recognition of Comcast's good past performance in the customer service area, the 

parties agree that notwithstanding the schedule of liquidated damages andtor fines 

set forth within Section XVII of the Ordinance, Franchisee shall pay Fifty Dollars 

($50.00) per day for the first time a violation occurs for each day said violation 

continues. 

2. Should a second violation of the same kind or related to the same subsection of 

Section XVII of the Ordinance occur, Franchisee shall pay Seventy Fi11e Dollars 

($75) per day for each day the violation occurs. 

Should a third or greater number of violations of the same kind or related to the 

same subsection of Section XVII of the Ordinance occur, Franchisee shall pay the 

amount set forth within Section XVII of the Ordinance. 

4. For the purpose of this Section 25.B., a first or second violation shall include all 

violations of that kind or related to the same subsection of Section XVII of the 

Ordinance until the Franchisee receives a written notice of the alleged 11iolation from 

the County and has the opportunity to respond to the merits of the alleged violation 

within ten (10) days of receipt of the notice. Receipt of said response shall not 

automatically be deemed agreement by the City, nor shall responses necessarily 

prohibit imposition of fines for subsequent 1,iolations. 

5. For a breach of the customer service requirements measured on a quarterly basis in 

Ordinance Section XVII.D., for any quarter that performance falls between 85 89%, 

liquidated damages shall be $1,500; if between 80 84%, liquidated damages shall be 

$3,000; if bet\veen 75 79%, liquidated damages shall be $4,000; and if 74% or less, 

liquidated damages shall be $5,000. For each successive quarter the Franchisee 

continues to be below the 90% performance standard, the liquidated damages set 

forth herein shall increase by 100%. 

6. For a breach of the customer service requirements measured on a quarterly basis in 

Ordinance Section XVII.F., for any quarter that performance falls between 85 94%, 

liquidated damages shall be $1,500; if bet\•1een 80 84%, liquidated damages shall be 

$3,000; if bet\veen 75 79%, liquidated damages shall be $4,000; and if 74% or less, 

liquidated damages shall be $5,000. For each successive quarter the Franchisee 

continues to be below the 95% performance standard, the liquidated damages set 

forth herein shall increase by 100%. 

C. Enforcement of the Section 25 shall be as provided in Sections 33 and 34 herein. Pursuant 

to Ordinance Section XVII.N.2, the parties agree that Franchisee shall provide written notice 
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in or on its monthly billing or in such other written means at it deems appropriate, at the 

request of the City, of any City meeting regarding requests or applications by the Franchisee 

for renewal, transfer or modification of its Franchise. The City shall make such a request in 

writing, with reasonable notice prior to the mailing of any billing by Franchisee, such that 

Franchisee's regular billing cycle shall not be interrupted if Franchisee elects to provide such 

notice on or along with its customer bills. Said notices shall be made at Franchisee's 

expense for the first time only. Compliance with this Section 25 shall be deemed a 

compliance with Ordinance Section XVII.N.2. 

SECTION 26: City Purnhase of Cable System 

The City may, upon the recommendation of the City Manager and the appro11al of the Council, acquire 

ownership of and operate Franchisee's Cable System in accordance with Section XXVI E.2. of the Ordinance 

and applicable Federal law. 

SECTION 27: Modification of Franchise 

Franchisee shall file a request for any modification of this Franchise Agreement with the City Manager 

in accordance with the Federal Cable Act. 

SECTION 28: Transfer of Franchise 

Franchisee shall not directly or indirectly assign, sell or transfer its Franchise, or any right, title, or 

interest in same, this Franchise Agreement, or its Cable System, nor shall any ownership interest or 

any other form of control of Franchisee or any la•Nful successor be transferred, assigned, directly or 

indirectly, without prior written notice to and approval of the City. In determining whether to appro11e a 

transfer, the City will consider the factors set forth in the Ordinance. However, prior consent of the 

City will not be required where Franchisee provides reasonable notice to the City of a "pro forma" 

transfer, as defined in Section II A.36. of the Ordinance. 

B. Franchisee shall file an application to transfer its Franchise or to transfer control of Franchisee in full 

compliance with Section XXV of the Ordinance. 

SECTION 29: Procedures for Requesting Approval of Transfer 

One hundred twenty (120) calendar days prior to the contemplated effective date of a transfer, 

Franchisee shall submit to the City Manager an application for approi.1al of the transfer. Such application shall 

include the following to be considered complete: 

/1 A statement of the reason for the contemplated transfer. Fi. 

B. The name, address and telephone number of the proposed transferee. 

C. A detailed statement of the corporate or other business entity organization of the proposed transferee, 

including but not limited to the following: 

1. The names, business addresses, state of residence and country of citizenship of all general 

partners and/or corporate officers and directors of the proposed transferee. 

2. The names, business addresses, state of residence and country of citizenship of all persons 

and entities having, controlling, or being entitled to have or control five percent (5%) or more 
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of the ownership of the proposed transferee and the respective ownership share of each 

sl!ch person or entity. 

The names and addresses of any of the proposed transferee and of any other bl!siness entity 

0 1Nning or controlling in whole or in part or ovmed or controlled in whole or in part by the 

proposed transferee. 

4. Detailed and complete financial statements incll!ding reports of the proposed transferee 

prepared by a certified pllblic accollntant or certified by a dllly allthorized financial officer of 

the proposed transferee, for the three (3) fiscal years immediately preceding the date of the 

reqllest for transfer approval, and a letter or other acceptable evidence in writing from a dllly 

allthorized officer of the proposed transferee setting forth a clear and accllrate description of 

the amollnt and sol!rces of fllnding for the proposed transferee to constrnct, install, rebllild, 

maintain and operate the proposed System in the City. If the corporate or bl!siness entity 

organization of the proposed transferee has not been in existence for a fllll three (3) years, 

the proposed transferee shall Sllbmit a certified financial statement for the period of its 

existence. 

5. A description of all previolls experience of the proposed transferee in operating cable 

television Systems and pro11iding cable television services or related or similar services, 

inclllding a list of statements identifying, by place and date, any other cable television 

franchise(s) m•.1arded to the proposed transferee; the statlls of said franchise(s) with respect 

to completion of constrllction thereof; the total estimated cost of completion of Sllch 

System(s); and a Sllmmary of the amollnt of the proposed transferee's and its parent's or 

Sllbsidiary's resollrces committed to the completion of constrllction thereof. 

6. Upon written reqllest from the City Manager, a detailed proforma financial plan describing for 

each remaining year of the franchise, the projected nl!mber of Sllbscribers, rates, all 

revenl!es, operating expenses, capital expenditllres, depreciation schedl!les, income 

statements, and statement of sol!rces and l!Ses of fllnds. 'II/here the transfer is part of a 

larger transaction and Sllch information is not prepared for the single System in the City, the 

proposed transferee may provide Sl!Ch information on a consolidated basis incll!ding the 

System in the City, bllt shall provide information on the size of the City System, in terms of 

nl!mber of Sl!bscribers, relative to the transaction, so that pro rata estimates may be made. 

7. A detailed description of the proposed plan of operation of the proposed transferee, which 

shall inclllde, bllt not be limited to the following: 

(a) A detailed map indicating all areas proposed to be served, a proposed time schedllle 

for the installation of all eqllipment necessary to become operational throllghollt the 

new areas to be served, and the projected total cost for new constrnction of the 

System. 
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(b) A statement or sshedule setting forth proposed produsts and servises to be made 

a11ailable and slassifisations of rates and sharges to be made against Subscribers 

including installation sharges, service sharges, and equipment charges. 

Ho•Never, should the transaction only invol11e a change of parental control of the Franshisee 

and the present Franchisee is not changing and will remain as the Franchisee, then the 

information sought in subsections (a) and (b) directly above may not be required, unless the 

City determines it to be reasonably required. 

9. Upon request, the proposed purchased price of the Cable System and the terms and 

conditions of the proposed transfer, subject to Franchisee's right to assert confidentiality of 

some terms. 

D. The City hereby reserves the right to request such additional information as it may reasonably require 

to consider the application, ho1.ve1.ier, such requests shall not have the effect of tolling the 120 day 

automatic approval period provided by federal law. 

SECTION 30: ReR81.¥al of FraRGhise 

Comcast agrees to Section 111.E.2 of the Cable Ordinance, unless at the time of renewal, the 

imposition of such costs are otherwise prohibited by Federal or State law. In the e1.ient of a conflict 

between the Ordinance and Section 626 of the Communications Act, 47 U.S.C. §546, the federal law will 

sontrol. 

SECTION 31: Rates 

Nothing in the Ordinance or this Franchise Agreement shall prohibit the City from regulating rates, 

service, installation, disconnection, and equipment rental to the full extent permitted by and consistent 

with State and Federal law. 

i7. 

B. Franshisee further agrees that it shall not increase rates or charges for Basic Cable Serviss, 

installation, disconnection, or equipment rental or change the services or channels, except the 

addition of channels, offered without at least thirty (30) days prior notice to Subssribers and the City. 

SECTION 32: Bulk CoRtraGts 

The City expressly reserves all of its authority as it now exists or may exist in the future under local, 

State and Federal law to enforce all applicable provisions of the Ordinance and Franchise Agreement and any 

and all applicable losal, State and Federal laws with respest to indi11iduals and cable Subscribers receiving 

Cable Servise at a bulk rate under any agreement applicable to a multiple dwelling unit or other bulk 

Subscriber(s). The Franchisee expressly agrees that it 1.vill not enforce any bulk rate contracts for properties 

within the City beyond the termination of the Franchisee's rights to operate a Cable Television System in the 

~ 
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SECTION 33: Perf8rmaRG8 88Rd 

Pursuant to Section XI B. of the Ordinance, Franchisee shall pro'lide the City with a performance 

bond in the amount of Fifty Thousand Dollars ($50,000.00) as security for the faithful performance of 

all pro'lisions of the Franchise Agreement, the Ordinance, and all applicable State and Federal law. If 

such bond is not furnished to the City within forty fi'le (45) business days of the date of the Council 

resolution appro'ling the grant of the Franchise, then Franchisee shall pay to the City a fine in the 

amount of One Hundred Dollars ($100.00) per day, beginning on the 46111 day. In the e'lent said bond 

is not recei'led on or by the 60111 day after the Council resolution appro•.iing the grant of the Franchise, 

Franchisee shall pay to the City a fine in the amount of Fi'le Hundred Dollars ($500.00) per day. In 

the e'lent said performance bond is not recei'led by the City on or by the 60111 day after the Council 

resolution grantinf:1 this Franchise, this Agreement and the resolution may be re'loked. \/\/hen the 

number of Cable Service Subscribers in the City exceeds J0,000 the security bond shall be increased 

to $75,000. When the number of cable service subscribers in the City exceeds 50,000, the security 

bond shall be increased to $100,000. 

B. If thirty (JO) calendar days after written notice Franchisee fails to pay to the City any fees or taxes due 

and unpaid or any liquidated damages, damages, costs or expenses that the City has incurred by 

reason of any act, omission or default of Franchisee in connection with th is Franchise Agreement the 

City may immediately withdraw that amount, with interest and any costs, from the performance bond. 

Upon such withdrai.val or claim the City shall notify Franchisee in writing of the amount and date of the 

withdrawal at least three (J) business days prior to a withdrawal. In the e'lent, there is a dispute, any 

funds drawn from the bond while the dispute is pending, shall be deposited with the Court Clerk or put 

into escrow. 

C. Franchisee shall pay to the City the amounts of all claims against said bond within thirty (JO) calendar 

days after notice of such claim, maintaining the bond at its original amount. the amount required prior 

to the claim If Franchisee fails to pay to the City the amount of any claim within thirty (JO) days after 

notice to the Franchisee of the claim paid or fails to restore the bond to its original amount, such 

failure may be considered a material breach of this Franchise Agreement and a 'liolation of the 

Ordinance, and may constitute grounds for rei.•ocation. 

D. Franchisee is entitled to the return of the balance of the performance bond that remains following any 

other form of expiration of the Franchise, including denial of renewal , pro'lided that there is no 

outstanding default and less any unpaid amounts owed to the City by Franchisee and any amount that 

is the subject of a pending dispute bet\l.ieen the City and Franchisee. 

E. If the Franchise term inates for reasons other than rel/ocation, any performance bond will be 

maintained by the Franchisee for six (6) months from the date of termination and the bond will be 

returned to Franchisee six (6) months from the termination date of this Franchise, pro'lided there is no 

outstanding default or unpaid amounts owed to the City by Franchisee and there is no amount in 

dispute. 
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F. The rights reser\led to the City under this Section 33 are in addition to all other rights of the City, 

whether reseNed in this Franchise Agreement or in the Ordinance, or authorized by other law, and no 

action, proceeding or exercise of a right with respect to the performance bond will affect any other 

right the City may have. 

SECTION 34: Enforcement Remedies 

Because the City may suffer damages from any violation by Franchisee of this Agreement or of the 

Ordinance, which damages may be difficult to quantify, the City and Franchisee agree to the follov.iing 

schedule of liquidated damages: 

1. For failure to maintain the System as required by this Franchise Agreement pursuant to 

Section 12 and 13, unless the City specifically appro•.ies an exception, Franchisee shall pay to 

the City Five Hundred Dollars ($500.00) per day for each day the violation continues. 

2. For material failure to provide data, documents, reports or information in a timely manner as 

required by this Franchise Agreement or as requested by the City consistent with FCC rules 

and regulations and all other applicable law, Franchisee shall pay Fifty Dollars ($50.00) per 

day for each day the violation continues. A violation will be deemed to have occurred when 

Franchisee fails to provide information by the date requested by the City in a certified written 

letter in accordance with this Franchise ,A.greement. 

B. Before assessing liquidated damages against Franchisee, the City shall gii.1e Franchisee written notice 

of the alleged violation and its intention to assess such damages, which notice shall contain a 

sufficient description of the alleged violation to allow Franchisee to investigate the alleged violation. 

Folloi.ving receipt of such notice, Franchisee shall cure or commence to cure to the reasonable 

satisfaction of the City Administrator the violation within thirty (30) business days or pro•.iide a written 

statement as to why it is of the reasonable belief that no violation has occurred or that such violation 

cannot be cured within thirty (30) business days and pro•.iide a time frame for such cure of said 

violation. If the violation is not cured or commenced to be cured to the reasonable satisfaction of the 

City Manager in that thirty (30) business day period, or such longer period as the City Manager 

approves, the City may, effective on the 181 business day after the end of the cure period, collect 

liquidated damages owed, through a draw down of the performance bond as provided in Section 33 of 

this Franchise ,A,greement, or through any other means allowed by law. In the case of breaches of 

requirements measured on a monthly, quarterly or longer period (such as customer seNice 

standards), Franchisee's cure period shall be no less than one such period. In the event Franchisee 

desires to challenge the decision of the City Manager, Franchisee may appeal to the City Council , 

however such appeal must be filed within thirty (30) business days of the date of the City Manager's 

decision and any such good faith appeal shall stay the draw down and the accrual of liquidated 

damages until the City Council makes its determination. 

C. The Franchise is subject to revocation pursuant to the Ordinance for any of the reasons set forth 

therein. In the event the City exercises its right to revoke the Franchise, the procedures set forth in 
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the Ordinance shall apply. After exhaustion of all such proceedings, Franchisee shall ha11e the right to 

appeal the decision of the Council to a court of competent jurisdiction in Florida. 

0. In electing such remedies as may be ai.1ailable to the City, the City hereby agrees to collect either 

liquidated damages as set forth herein or actual damages but not both for any gi11en violation. 

1=4owe11er, nothing hereby shall limit the City to select a remedy in equity including but not limited to 

specific performance. The City further reserves the right to require performance or cure of the 

•1iolation(s) at issue as a condition precedent to the appro•.ial of a transfer or grant of a renewal of this 

franchise. 

SECTION 35; Area Wide IRteFGORReGtioR 

A Franchisee hereby agrees to use its reasonable best efforts to work to interconnect its Cable System 

with any or all other operator(s) of a Franchised Cable System located within the City or adjacent 

areas and servicing Subscribers within the City for the sole purpose of sharing government and 

education programming provided that such interconnection is, in Franchisee's reasonable discretion, 

technically and economically feasible and Franchisee and any such other cable operator agree upon 

reasonable interconnection arrangements. 

B. VVhere it does not own the affected System(s), Franchisee shall, in a reasonably timely manner, 

initiate good faith negotiations with the operator(s) of the other affected System(s) in order that costs 

for construction and operation of the interconnection link may be shared equitably among the 

operator(s) of the System(s) with cost allocation on the basis of percentage of Subscribers in the City 

served by each System. Franchisee shall report to the City the results of such negotiation no later 

than thirty (30) days after the effective date hereof or in the case of changed circumstances, after 

receipt of the City's request. \II/here Franchisee owns the affected System, Franchisee shall report to 

the City on the timing, method and cost of interconnection within fifteen (1 a) days of receipt the City's 

request. 

C. Franchisee shall make all reasonable efforts to cooperate with any designated access organization, 

interconnection corporation, regional interconnection authority or City, County, State or Federal 

regulatory agency that may be hereafter established for the purpose of regulation, financing, or 

otherwise providing for the interconnection of Cable Systems in Lee or Collier Counties. 

D. Franchisee shall make available to all Subscribers in the City all go11ernment and education 

programming provided by the City as set forth herein. 

SECTION 36: Written NotiGe 9f A.GGeptaRGe 

As of the date the City Council resolution approi.1ing the grant of this Franchise Agreement, Franchisee 

shall pro•.iide to the City Manager written acceptance of all the terms and conditions of this Franchise 

Agreement. Franchisee's failure to comply with this Section shall render this Franchise Agreement and the 
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Franchise null and void with no further action by the City, unless the City Manager agrees in writing or the City 

Council takes action to extend such period. 

SECTION 37: No Opposition 
/I
rt. By execution of this Franchise Agreement, unless otherwise expressly wai•.ied herein, the Franchisee 

accepts the validity of the terms and conditions of this Franchise Agreement and the processes and 

procedures pursuant to which this Franchise .A.greement was entered into and the Franchise was 

granted. 

B. In the event that after the Effective Date of this Franchise Agreement, or Ordinance No. 03 23, and 

any amendments thereto or hereafter adopted, pursuant to which the Franchise is granted, an official 

act of any court, agency, commission, legislative body, or other authority of competent jurisdiction (1) 

renders the Ordinance or this Franchise invalid in whole or in part, or (2) requires the Franchisee or 

the City either to (a) perform any act which is inconsistent with any pro•.iision of the Ordinance or this 

Franchise Agreement, or (b) cease performing any act required by any provision of the Ordinance or 

this Franchise Agreement, the Franchisee shall promptly notify the City of such fact. 

C. Nothing herein shall limit the ability of Franchisee to lobby or otherwise exercise its First Amendment 

right in pursuit of a change in generally applicable Federal, State or local law. 

SECTION 38: Force Majeure 

If by reason of strike, acts of God, acts of public enemies, orders of any kind of a go1.iernment of the 

United States of America or of the State or any of their departments, agencies, political subdivisions; riots, 

epidemics, landslides, lightning, earthquakes, fires, hurricanes, tornadoes, volcanic activity, storms, floods, 

washouts, droughts, civil disturbances, explosions, partial or entire failure of utilities, or failure of utility or other 

authority to issue permits or perform other work or duties in a timely fashion, or any other cause or event not 

reasonably within the control of the disabled party, any party is unable in whole or in part to carry out its 

obligations hereunder, that party shall not be deemed to be in violation or default during the continuance of 

such inability. 

SECTION 39: Execution in Counterpart 

This Franchise Agreement may be executed in counterpart. 

SECTION 40: No Third Party Beneficiaries 

Nothing in this Franchise Agreement is or v.1as intended to confer third party beneficiary status on any 

member of the public to enforce the terms of this Franchise Agreement. 
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SECTION 41: No Wai•1er of Rights 

Nothing in this Franchise Agreement shall be construed as a waiver of any rights, substantive or 

procedl.lral the City or Franchisee may have l.lnder Federal or State law 1.Jnless such waiver is expressly 

stated herein. 

SECTION 42: Merger Clause 

This Franchise Agreement, incll.lding all Exhibits, embodies the entire understanding and 

agreement of the Franchising Al.lthority and the Franchisee with respect to the subject matter hereof and 

Sl.lpersedes all prior understandings, agreements and comml.lnications, i.vhether written or oral. 

IN WITNESS OF THE FOREGOING, the parties have set the ands and seals the day and year 

first written above. 

DULY PASSED AND ENACTED ON SECOND READING by the City Col.lncil of the City of Bonita 
Springs, Lee County, Florida this 21 61 day of January, 2004. 

CITY OF BONITA SPRINGS 

AUTHENTICATION: 

Mayor City Clerk 

APPROVED AS TO FORM: 
City Attorney 

Vote;. 

Arend Aye Piper 
Edsall Aye Wagner 
Nelson Aye 1/Varfield ,Aije 
Pass Absent 

Date filed with City Clerk: 

COMCAST CABLEVISION OF THE SOUTH, INC. 

Attest: COMCAST CABLEVISION 
OF THE SOUTH, INC. 

Secretary President 
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